











Healthcare Focus
NHS Copyright Licence - Newsflash

After lengthy negotiations, the Copyright Licensing
Agency (CLA) has reinstated its central licence with
the NHS Executive in England for the copying and
distribution of copyrighted works.

A CLA licence grants permission to copy work, copying of which
would otherwise constitute copyright infringement for which
the CLA could institute legal proceedings.

The NHS Executive in England cancelled its licence in June
2006 and consequently the CLA believed that much of the
photocopying and scanning of copyright material carried out
across the NHS during the unlicensed period may have been
illegal. However, the CLA has now indicated that any action
they may have taken for unauthorised copying during that
period will be suspended.

The reinstated licence covers the period from 1 April 2006 to
31 March 2008 and covers all NHS Trusts. Accordingly, any Trust
which has taken out an individual licence in the interim will
have the cost of the licence refunded.

The central licence is on the same terms as the previous licence
and permits copying of:

Two articles from a magazine, journal or any other
periodical;

Any number of articles in a periodical relating to a
particular theme, where a substantial part of the issue is
dedicated to that theme;

One entire published case report of judicial proceedings;
One chapter from a book;

Or 5% of the publication if greater than the above.

Aseparate centrally negotiated licence permits the photocopying
and scanning of published material by all NHS staff in Wales,
including the copying of photographs and illustrations.

Full details of the licence can be found on the CLA website, .

Shelley Hill
shelley.hill@hilldickinson.com

Minister’s Refusal of Public
Funding for Inquest was Wrong!

The case

R (on the application of Main) (Claimant) v Minister
for Legal Aid (Defendant) & interested parties.

Factual background

The Claimant, aged 8, via his father and next friend,
sought a Judicial Review of the decision by the
Minister for Legal Aid to refuse public funding for
legal representation at the Inquest into the deaths
of his mother and sister who died in a train crash on
6 November 2004, together with 5 other passengers.
All of the passengers who died had been thrown
from the train through the windows.

Legal background

Under section 6 of the Access to Justice Act 1999,
funding for advocacy in a Coroner’s Court is excluded
from Community Legal Services Funding. However
“exceptional funding” can be granted for Coroner’s
Inquests where:

There is a significant wider public interest in
the applicant being legally represented at the
Inquest; or

Funding for the family is likely to be necessary
to enable the Coroner to carry out an effective
investigation into the death, as required by
Article 2 of the Human Rights Act 1998.

The Minister refused the application for public
funding on the basis that, although there was a
wider public interest in rail safety, there was no
significant wider public interest in the Claimant
being legally represented, and that Article 2 would
be satisfied by the exploration of the facts at the
Inquest itself.

The Judicial Review decision

The High Court found that the refusal by the Minister
to authorise exceptional funding was flawed. The
issues raised were said to be not only in the public
interest but also a potential benefit for members of
the public.

The Court found that the Claimant’s interests would
be the same as the rail travelling public, namely
the public interest in the safety of the railways
(particularly so after the series of high profile rail
crashes) and therefore he should receive public
funding for legal representation at the inquest.

The decision in relation to the Article 2 issue was also
flawed because there had been a failure to recognise
that it was only by way of legal representation that
the wider public interest would be represented and
so enabling the required effective investigation.

Joanna Crichton
joanna.crichton@hilldickinson.com
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The Regulation of Children’s Social Care
Services moves to Ofsted

The new Ofsted - the Office for Standards in
Education, Children’s Services and Skills - came into
being on 1 April 2007.

It brings together the wide experience of four formerly separate
inspectorates. It will inspect and requlate care services for
children and young people, and inspect education and training
services for those of all ages.

The new Ofsted will now requlate and inspect children’s social
care services, which used to be requlated by the Commission
for Social Care Inspection. Such services include childminders,
adoption and fostering agencies, children’s homes and
residential family centres. However, not all children’s services
have been transferred to Ofsted. At present, there are two
exceptions: the Commission for Social Care Inspection will
continue to requlate and inspect domiciliary care services used
by children and young people and further education colleges
registered as care homes. The Commission for Social Care
Inspection also continues to regulate and inspect adult social
care services including care homes, adult placement schemes,
domiciliary care agencies and nurses’ agencies.

Emma Di Giacomo
emma.digiacomo@hilldickinson.com

Care Home Eviction - A Breach of Human
Rights?

A private care home provider, Southern Cross Health
Care, has been taken to the House of Lords by an 84
year old Alzheimer’s sufferer following a threat by
the company to evict her from its home.

The company claims that it is seeking to evict her due to an
irreconcilable breakdown in the relationship between her family
and the care home management. The House of Lords has been
asked to decide whether the eviction threat is a breach of the
lady’s human right to a private and family life.

At present, the Human Rights Act 1998 applies only to the
actions of public authorities and those performing public
functions. As Southern Cross Health Care is a private company,
it has arqued that it is not in breach of the Human Rights Act
in threatening to evict the service user from its care home.
However, as the service user was placed in the care home
by her Local Authority who fund the placement, lawyers for
the service user are arquing that the Human Rights Act should
apply to residents in care homes provided by private sector
care providers where they have been placed in the home and
their placement is funded by a Local Authority. They argue that
in such cases, the private sector provider is effectively carrying
out a public function. Lord Falconer, the Secretary of State for
Constitutional Affairs and Lord Chancellor, is backing the appeal
to the House of Lords. The case is also being supported by
the Disability Rights Commission, the British Institute of Human
Rights, Liberty and Justice, Help the Aged and Age Concern.

The case was heard before the House of Lords on 30 April
2007. The decision could have far-reaching consequences for
thousands of residents of care homes owned and run by private
and voluntary sector organisations.

The Court of Appeal has already ruled in R (Heather) -v- Leonard
Cheshire Foundation, a 2002 case, that operators of privately

run care homes are not to be classed as public authorities and
subject to the Human Rights Act because they are not exercising
public functions. It will be interesting to see if this decision is
overruled by the House of Lords.

Emma Di Giacomo
emma.digiacomo@hilldickinson.com



Healthcare Focus

Permission Granted - Clinical Trials

InFebruary 2004 the Departmentof Health published
guidance setting out the role of NHS bodies in
granting permission for clinical trials involving NHS
patients entitled “Research Governance in Health
and Social Care: NHS Permission for R&D Involving
NHS Patients”.

When an NHS body is the “organisation providing care” its
permission is required before a clinical trial may commence.
Provided the clinical trial complies with the provisions laid out
in the Medicines for Human Use (Clinical Trials) Requlations
2004, permission should normally be a formality. However,
before granting permission, NHS bodies should ensure that the
SpoNSor:

Confirms who is authorised to act on its behalf;
Provides evidence of its Clinical Trial Authorisation (CTA)
from the Medicines and Healthcare products Regulatory
Agency (MHRA);

Provides evidence of a favourable opinion from a
recognised research ethics committee;

Provides details of an appropriate indemnity and/or
insurance; and

Has in place an appropriate process of independent
expert review to demonstrate the study is worthwhile
and of high scientific quality.

The PCT should also consider whether there is any evidence
of local factors, which the ethics committee and/or sponsor
did not take into account, which would make the clinical trial
unsafe to conduct or would harm service delivery.

In order to simplify the permission process, and thereby
hopefully reduce any unnecessary delays in the commencement
of clinical trials within the primary care setting, the Department
of Health recently produced a standard permission form
entitled “PCT Research Governance Permission for an Industry-
Sponsored Clinical Trial” which can be accessed via the following
weblink:

www.dh.gov.uk/en/Publicationsandstatistics /Publications/
PublicationsPolicyAndGuidance /DH_4122563

We can offer advice and assistance in respect of clinical trials,
including Clinical Trial Agreements.

Rhiannon Paddock
rhiannon.paddock@hilldickinson.com

Mental Health
Case Comment:

R (on the application of RD) (Claimant) -v-

Mental Health Review Tribunal (Defendant)
and Secretary of State for the Home
Department (Interested Party) (2007)

The restricted patient applicant, D, suffered from
paranoid schizophrenia and was subject to a hospital
order, restricted without limit of time, at Broadmoor
hospital, following his conviction for manslaughter.
He sought a review of his detention and release.

D unsuccessfully applied to the High Court for
permission to apply for judicial review of a decision
by the Tribunal that he should not be discharged
from Broadmoor hospital. D argued that:

the Tribunal’s doctor had in effect given a
preliminary view about his condition and
treatment to other Tribunal members, and
that this in turn had denied him the right to
an impartial hearing under Article 5 of the
European Convention of Human Rights.

the Tribunal had failed to provide adequate
reasons for its decision not to discharge him
from detention.

The High Court’s decision

Regarding D’s first argument that the hearing had
been unfair:

Rule 11 of the Mental Health Review Tribunal
Rules 1983 provide for a medical examination
of the patient prior to the hearing by the
Tribunal doctor, which was compliant with the
ECHR.

It was manifestly lawful for a medical member
of a Tribunal to communicate a preliminary
opinion to the other members of a Tribunal,
even though it went to the ultimate issue
before the Tribunal and not just as to D’s
mental condition.

There was nothing in the rules to prevent what
the medical and other members of the Tribunal
were clearly entitled to do, that is, discuss all
aspects of the case amongst each other and
express their preliminary views on the case as
a whole or on a particular issue.

Regarding D’s second argument, it had found
that the Tribunal had clearly given adequate and
identified reasons and explained its findings of fact
and conclusions.

Comment

This case exemplifies the fact that Tribunal members
are free to discuss a case prior to and during a hearing.
However, they should ensure that their decisions
are clearly reasoned and explained to show how
they have correctly applied the appropriate criteria
to an individual patient’s case. Greater and better
communication of these reasons may avoid further
cases of this nature.

Rebecca Fitzpatrick
rebecca.fitzpatrick@hilldickinson.com



Commercial Property Focus

Legal Issues in Property
“It’s law, Jim, but not as we know it!!”

Alienation, restrictive covenants, dilapidations,
security of tenure... if you've ever discussed any
of these terms with your legal adviser and thought
that they might as well be speaking Klingon then,
don’t worry, you’re not alone. Property law is awash
with often archaic and complex legal terms which,
to the untrained ear, can be meaningless.

In this article, some of the most frequently used legal terms
will be discussed and explained because it doesn’t need to
take a million light years to acquire a working understanding.
So sit back, buckle up and be prepared to explore strange new
concepts, boldly going where no man (ok slight exaggeration
1) has gone before...

(@) Alienation: No, it has nothing to do with intergalactic
travel but rather is a general term used in mostly leasehold
transactions, which denotes how, why and under what
conditions a party can manage or dispose of its interest in

property.

| this case NHS health services).

A common example would be where the lease may provide that
whilst the leasehold interest may be assigned or transferred to
a third party, a tenant will not be permitted to sublet or use
the property as security for a loan. There are often conditions
attached to the rights granted, for instance, you may need to
serve notice on the landlord when you dispose of the property
within a given time period.

This is the landlord’s way of controlling the tenant’s use of
the property and, equally, where a Trust is acting as landlord
it is important to ensure that your tenants are not granting
property interests to third parties which are inconsistent with
the interests of the Trust.

The extent of the alienation provisions affecting a property will
vary on a transaction by transaction basis and you should seek
the advice of your legal adviser on the finer detail in each
instance.

(b) Restrictive Covenants: Restrictive covenants are, in
effect, a form of private planning control. They are conditions
imposed by third parties as to how a property may be used or
developed. These covenants are frequently found burdening
the land of the NHS and can date back to the early 1900's
(or earlier) when most health facilities were constructed or
donated by local philanthropists or charities. For instance, it
is common to find properties burdened by covenants which
require that they can only be used as isolation hospitals or
hospitals for the specific treatment of typhoid or diphtheria.

Where covenants are identified which do conflict with your
proposed use of a property, there are different methods of
overcoming or dealing with the covenants which all have
varying levels of success by negotiating a modification
or release of covenant, by obtaining restrictive covenant
indemnity insurance or, in some limited cases, by making an
application to the Land Tribunal. Your legal adviser will be able
to advise you as to the appropriate route to take. However,
it is probably worth noting that, for the most part, the Courts

o are reluctant to enforce a claim by a landlord for breach of

a restrictive covenant, where there is a statutory purpose (in
However, while the Courts
are willing to allow the restricted use to continue they may,
for equitable reasons, allow claims for compensation by the
affected landowners.

(c) security of Tenure: The Landlord and Tenant Act 1954
(the “Act”) provides that tenants occupying premises under a
‘Business Tenancy” will be afforded security of tenure. Simply

" put, this means that any tenant occupying non-residential

premises will have, subject to certain conditions, an automatic

| right to renew their lease at the end of the term.

A number of landlords are reluctant to apply the provisions of
the Act. Sometimes this is because they are not permitted to
offer security of tenure by their own lease or there may be a
mortgage or legal charge secured on the landlord’s property
which prohibits the landlord from giving a tenant security of
tenure.

Sometimes, it is simply that the landlord does not want to be
tied in to a renewal. Consequently you will often hear that a
landlord wants a new lease ‘contracted out” or that ‘security
of tenure will not apply”. In these circumstances the tenant
agrees that they will have no automatic right to renew their
lease.

continued...
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continued...

The Act was amended by the Requlatory Reform
(Business Tenancies)(England and Wales) Order 2003.
Prior to these Regulations anyone wishing to ‘contract
out’ of the Act used to have get a Court Order confirming
that both parties were agreed that the provisions of the
Act would not apply.

The process is now much simpler and cheaper and all
that is now required is that, prior to entering into a lease,
the tenant swears a declaration acknowledging that it
has surrendered its rights under the Act.

(e) Heads of Terms: The foundation for any property
transaction, the Heads of Terms define the basis upon
which a3 property transaction will proceed.  Issues
that would normally be considered in the Heads of
Terms include purchase price/rent, parties, repairing
responsibilities, the timetable for completion and other
special conditions which have been agreed between the
parties.

Once agreed, the Heads of Terms can be passed to your
legal adviser who will draft the relevant documentation.

(f) “FRI": This term is frequently used when negotiating
Heads of Terms and refers to “Full Repairing and Insuring”
leases. NHS bodies, who will, in most cases, self insure
under the NHSLA Risk Pooling Scheme should not be
agreeing to FRI leases. Firstly, because you will not be
in a position to covenant to obtain separate commercial
insurance and, secondly, because you should, as far as
possible, be limiting any repairing responsibilities that
you have 3as a tenant. In particular, if you are only
occupying a part of a building you should look to limit your
repairing responsibilities to the interior only. Where the
landlord insists that you take responsibility for external
repairs, then it is always prudent to limit your repairing
responsibility to a photographic schedule of condition.

The schedule will provide documentary evidence of
the condition of the property at the date the lease
commenced and, as a consequence, you will not be
obliged to ‘improve” or put the property into any better
state of repair than at the commencement of the lease.

(g) Dilapidations: A dilapidations claim is made by a
landlord where a tenant or covenantee has failed, or is
alleged to have failed, to observe its repairing obligations
under a lease. The claim is made by the landlord at the
end of the lease and can, in some circumstances, prove
very costly for the tenant as the landlord assesses how
much it will cost to put the property into good order.

When a landlord makes a claim the tenant has two
choices: to accept the claim made by the landlord as it
stands and either undertake the works or pay the landlord
accordingly; or challenge the claim. From the tenant’s
point of view it is worth giving any claim received careful
consideration. Presented as a ‘Schedule of Dilapidations’
the documented claim made by landlords can often run
into hundreds of items and, again, a Schedule of Condition
entered into at the outset of a lease can prove invaluable
in limiting the extent or potential for any dilapidations
claim. In such circumstances you should always consult a
surveyor and/or legal adviser.

Nicola Trelford
nicola.trelford@hilldickinson.com

Construction Focus

New Construction (Design and
Management) Regulations Introduced

Oon the 6 April 2007, the Construction (Design &
Management) Regulations 2007 (CDM Regulations)
were introduced. These represent a significant change
for employers, including NHS bodies, who are procuring
construction work by providing a framework of Health and
Safety Regulations.

A failure to comply with the Regulations could result in an
employer facing civil liability for employees and possible
criminal prosecution.

In fact, in drafting the Requlations, the Health and Safety
Executive (HSE) felt that the greatest impact of the new
requlations would be upon large employers.

Duties under the CDM Regulations include:

Checking the competence and resources of all of
those who they appoint.

Appointing both a (DM co-ordinator and a principal
contractor.

Ensuring that there are suitable management
arrangements for the project, including welfare
facilities, and that the project does not start without
those facilities being in place, as well as adequate
plans being implemented in respect of health and
safety for the construction phase.

Providing pre-construction information to designers
and contractors.

Providing information relating to the Health and
Safety file to the CDM co-ordinator and retain and
provide access to this file.

Checking the competence of the co-ordinator and
principal contractor to carry out their duties under
the Regulations.

Co-operating with others and co-ordinating work so
as to ensure that health and safety of construction
workers and others is not affected by the work.
Taking account and applying the general principles
contained within the Management of Health &
Safety at Work Regulations 1999.

Employers must also now remember that not only must
they have carried out these tasks, but they should be able
to evidence the fact that these have been carried out.

Under previous Regulations, employers could delegate
these duties to an agent. That is no longer the case and
therefore employers need to carefully understand their
duties and responsibilities.

There are transitional provisions within the Regulations in
respect of contracts which were started before 6 April 2007
but these still require action by an employer to maintain
and protect their position.

In relation to any contracts procured after April 2007, NHS
bodies must ensure that they comply with their duties and
fully document the way that this has been done.

Consideration also needs to be given to terms of
appointment for designers, contractors and the CDM co-
ordinator so that assurances are offered and received
that the Regulations are being complied with and that an
auditable paper-trail is in place.

If you would like detailed advice on the applicability of these
new Regulations, please contact either Michael Woolley
(michael.woolley@hilldickinson.com, tel: 0161 817 7221)
or Nick Warrington (nick.warrington@hilldickinson.com,
tel: 0161 817 7392).
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Intellectual Property Rights -
Episode 2: Design Rights

This month, in the second in our series of
intellectual property briefings we look at design
rights. There are two types of legal protection in
designs - registered and unregistered rights. Both
rights are “property” and can be sold or licensed.
Whilst there are similarities between the two, they
are separate rights and are governed by different
legislation.

1. Registered designs

Registered designs are protected and governed by the
Registered Designs Act 1949. The owner has the exclusive right
to use the design, can prevent anyone from using it without
permission and can take action for infringement.

Registered designs can be protected for up to 25 years, provided
the registration is renewed every 5 years and not challenged
in the meantime.

What is a design?

A design is the external appearance of a product and covers
anything from handbags, to toasters, kettles or even the
pattern on a tea-cup.

What is a product?

A product is any industrial or handicraft item, including
packaging, graphic symbols, typefaces and “component parts”
of “complex products”.

The wording protects products made from numerous
components, which can be taken apart and put back together.
A car, for example, is a “complex product”.

Parts of the car that are visible during normal use, such as the
steering wheel or gear stick, are “component parts”, and can
also be protected as registered designs.

Criteria for registration
The design must be of “new” and “individual character”.

A design is “new” if no identical design has been “made
available” to the public before registration is applied for. If you
wish to register a design, you must make sure that you do
so within 12 months of your design being on sale or public
display.

A design has “individual character” if it creates a different overall
impression from designs already available. To decide this, you
take the view of someone with a good knowledge of similar
products. So, if you design a new stethoscope, you might ask a
doctor whether the design has individual character.

What can’t be registered?

Anything which must be designed in a certain way in order to
work cannot be registered. For example, a corkscrew cannot be
registered as it needs to be made in a specific way to unscrew
the cork. Similarly, a bathplug cannot be registered, to the
extent that it “must fit” in the plughole.

2. Unregistered design rights (UDR)

UDRs are protected by the Copyright Designs and Patents Act
1998. Generally they protect functional objects and do not
need to be visually appealing in any way.

The owner of the right is the only person who can make articles
or reproduce design documents for commercial purposes.
Unlike registered design rights however, you must be able to
prove copying to enjoy the remedies in the Copyright Designs
and Patents Act.

Protection lasts 15 years from the year the article was designed,
although, if it is commercially exploited, the right only lasts 10
years from the year sales started.

Criteria for protection

An unregistered design is protected if it is “original” (not
copied) and “not commonplace”. “Not commonplace” means
that it is not widely known about in the design field at the time

of creation.

Anything which “must fit” such as a bathplug or “must
match” the rest of the product, such as a car body panel is
not protected. Similarly, any method of construction necessary
to make a product is not protected. Unlike registered designs,
surface decorations are not protected.

How do you protect unregistered designs?

The design must be recorded in a design document or an article
that has been made to that design. If the design fits the above
criteria, it is automatically protected.

European Rights

There are also European design rights, both registered and
unregistered, that may protect a design.  Unregistered
Community Design Rights protect industrial designs throughout
Europe for three years from the date they are first marketed
in the European Community. Registered Community Design
Rights protect designs for up to 25 years from the date of
registration.

The rules on what they protect are similar to those surrounding
United Kingdom designs but they can differ in some respects.

If you have any queries about design rights, or any other IP
issue, or if you would like to receive copies of Hill Dickinson’s
Intellectual Property and IT newsletter, please contact
Shelley Hill at our Manchester office on 0161 817 7200,
shelley.hill@hilldickinson.com.
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The Conduct Of HSE Investigations

How does the HSE decide which accidents to
investigate?

The Health and Safety Executive (HSE) has published selection
criteria for deciding which accidents reported under RIDDOR it should
investigate. Those accidents include major injuries such asphyxiation
and amputation; occupational disease and serious breaches of health
and safety law. All fatalities arising out of or in connection with the
workplace will be investigated, excluding suicide and death by natural
causes. However, a suicide might also be investigated if there is any
indication that it was influenced by working conditions. The HSE will
also investigate those accidents which fall within strategic priorities
it has for minimising accidents from certain work activities. Current
priorities include:

Falls from height

Slips and trips

Workplace transport
Musculo Skeletal Disorders

The HSE will also give priority to any accidents which have given rise to
wider public concern. Such accidents include those involving children,
vulnerable adults and multiple casualties.

What to expect from a Health and Safety Visit

Section 20 of the Health and Safety at Work Act 1974 (‘"HSWA") confers
various powers on HSE inspectors to allow them to carry out their
investigation. Facts may be proved in court by oral evidence, physical
evidence and documentary evidence. The HSE may seize samples,
take photographs and run tests. To assist in this an organisation being
investigated should secure the site following an incident. The HSE
can enter the premises at any time without giving advance warning
and they can require any person to give information relevant to any
examination or investigation. It is crucial that all persons who are the
subject of an investigation cooperate with the investigating HSE officer
because obstruction of an investigation is itself a criminal offence.

How can legal representation assist at an early
stage?

In the event that there has been an incident resulting in your
organisation being investigated, it is recommended that you seek
prompt legal advice. Whilst you should not obstruct an HSE officer, if
you are being investigated, there are procedural requirements which
the HSE must adhere to and your solicitor will assist in ensuring your
position is protected as much as possible.

Furthermore, in light of the HSE's power to seize documents, it is
worth noting that certain documents are privileged and do not require
to be divulged and your solicitor can assist in highlighting any such
documents.

The internal investigation

All organisations are advised to conduct their own investigation of
an incident and not rely on the HSE to determine why an accident
occurred. Again, any report produced during the internal investigation
can have the benefit of legal privilege to prevent its disclosure and you
are advised to seek legal guidance on this.

Itis recommended that the internal investigation team has a single point
of contact to ensure effective communication and the identification of
all the salient issues. Where the incident involves patient safety, regard
should also be had to the Memorandum of Understanding issued by
the Department of Health which sets out a protocol for liaison between
the NHS and the HSE.

The Interview

If a representative of the organisation is asked by the HSE to attend
an interview, the HSE are not obliged to provide details of what they
intend to cover during an interview. However, the HSE are required
to state which breaches of the legislation they are investigating. In
addition, most investigating officers will provide advance disclosure of
any documents that they intend to refer to during the interview. It is
strongly advised that any person attending a formal interview should
have the benefit of legal representation. This is because the formal
interview is one of the most important stages of the investigation
process and the information provided during the interview can be
relied on by the HSE in any future prosecution.

What powers does the HSE have to obtain
information about an incident?

There are various types of interviews the HSE may undertake for the
purpose of obtaining evidence.

A Section 9 Criminal Justice Act 1967 statement is taken from a
person on a voluntary basis. Such statements are used to obtain
information from witnesses who can give evidence against the
organisation. This type of statement should not be given if
there is any possibility that the person giving the statement
might, at some stage, also be the subject of investigation. The
contents of a written statement may be admissible without the
witness attending court to give oral evidence. Furthermore if
the HSE considers that the breach is serious enough for the
offence to be committed to the Crown Court then Section 9
statements can be used in evidence at committal proceedings
at the Magistrates. The witness statement must be verified
by a statement confirming the contents are true and if the
contents are found to be false the statement maker is liable for
prosecution for perjury.

Section 20 of HSWA gives the HSE the power to require any
person whom they have reasonable cause to believe will be
able to provide information relevant to the examination or
investigation, to answer such questions as they consider fit
to ask and to sign a declaration of the truth of the answers.
The person giving such a statement has protection under the
legislation because the statement cannot be used against them
in court. The HSE are often reluctant for an organisation’s legal
advisors to be present during .20 interviews. However, it is
recommended that a third party such as a line manager or trade
union representative is present.

Police and Criminal Evidence Act 1984 (PACE) interviews under
caution: this type of interview is for anyone suspected of
committing an offence. The witness is given a formal caution
at the outset of the interview as follows “You do not have to say
anything but it may harm your defence if you do not mention
something which you later rely on in court. Anything you do
say may be given in evidence”. Such interviews are normally
taken at the final stages of the investigation.

Will the HSE prosecute?

The HSE's Enforcement Policy sets out the criteria that should be taken
into consideration when deciding to prosecute including whether a
death resulted from the breach of the relevant legislation and whether
there has been a reckless disregard of health and safety requirements.
The benefit of an organisation carrying out its own investigation is that
it will be able to refer the HSE to positive aspects of its health and
safety management system. Such matters will include a well defined
health and safety structure, documented risk assessments and health
and safety records. Those factors will also be taken into account by
the investigating officer when he makes his recommendation about
whether or not to prosecute.

Denise Dowen
denise.dowen@hilldickinson.com
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Two Interim Payment Rulings and the
Not so Level Playing Field

Interim payments in personal injury claims are not
uncommon. Richard Hackett reviews two recent
decisions in this interesting area.

In any case where the Claimant is sure to obtain some measure of
damages and the real purpose of the legal action is to evaluate the
claim, it is open to the Claimant to apply for an interim payment of
damages. The interim payment procedure is meant to be no more
than a way of providing temporary relief - to save the Claimant having
to wait until trial before receiving any compensation at all. The pace of
litigation may have increased in recent years, but the wait can still be
years rather than months in more substantial cases.

How interim payments can lead to increased
quantum

A larger interim payment often has the unwelcome effect of increasing
quantum by a very substantial amount, especially in cases involving
claims for the costs of meeting a Claimant’s care and accommodation
requirements. There is a tendency for the Claimant who obtains a
generous interim payment to establish a practically perfect care regime
and to purchase an unnecessarily spacious and expensive house going
well beyond the Claimant’s reasonable needs. Whilst it remains open
for the Defendant to argue at trial that the Court should disregard the
amounts actually expended and quantify the claim by an assessment
of the Claimant’s needs, it is hard for a Judge to assess damages at a
level likely to force the Claimant to move house again or make radical
changes to the current care regime.

Many applications for large interim payments are therefore contested
with great pugnacity. Itis much better for the Defendant to be able to
go before the Judge at trial without the Claimant having already set up
a long-term care regime or purchased a new home. The Defendant is
battling to keep the playing field level.

Recent High Court rulings on interim payments

Coincidentally there were two High Court decisions on interim payments
in February and March 2007, namely Spillman -v- Bradfield Riding
Centre and Wade -v- Turfrey. Both were unwelcome for Defendants
in general, the judgments providing assistance to those applying for
interim payments. In a nutshell, they indicate that the outcome of
interim payment applications should not be affected by the purpose for
which the payment is sought.

Spillman -v- Bradfield Riding Centre - the decision

In this case, the liability issues had been resolved by an agreement
that the Defendant would pay 70% of damages to be assessed. The
Claimant had sustained severe brain damage in an accident in 1995
when aged 4.

By August 2006, a series of interim payments had been made
amounting to £65,000 in total. The Claimant’s lawyers then applied
for a further interim payment of £400,000 with a view mainly to the
purchase of larger accommodation for her benefit. According to their
figures, damages were likely to be in the region of £1.4 million plus
General Damages and, on the 70% basis, the value of the claim still
exceeded £1 million.

The Defendant’s lawyers argued that the true value of the claim was
no more than £260,000 - equating to £182,000 on the 70% basis.
They put forward the contention that, if a further interim payment
of substantial amount were ordered, it would result in certain heads
of damage, particularly the accommodation claim, becoming ‘self-
fulfilling” because, at the eventual trial, the Defendant would be faced
with a Claimant who already had the benefit of the accommodation.
There would then be no level playing field. The Judge accepted that he
could only safely conclude that the likely amount of the final judgment
would be £182,000.

He decided that a reasonable proportion of that amount, for purposes
of ordering interim payments in this particular case, was 75%. He
could see no other reasons for not exercising his discretion to order a
further interim payment to bring up the total of interim payments to
75% of £182,000 and he therefore ordered the Defendant to make the
further interim payment of £71,500.
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Comment

The amount of the interim payment ordered was relatively modest and
would not provide sufficient funds to permit the purchase of a large
house. However, this was a very unsatisfactory decision because of
the Judge’s unwillingness to accept that, in determining the outcome
of an interim payment application, the Court must seek to maintain a
level playing field.

Wade -v- Turfrey - the decision

Here again, the liability issues were not in dispute except for a
contention by the Defendant that damages should be reduced by 25%
for contributory negligence. The Claimant had sustained very severe
brain damage in a road traffic accident when aged 17.

The Claimant’s lawyers applied for an interim payment of £850,000
with a view to the purchase and adaptation of a bungalow and to set
up a new care regime. His lawyers argued that damages were likely to
amount to £4 million or more.

The Defendant’s lawyers argued that, quantum investigations being at
an early stage, there were so many uncertainties that any attempt at
evaluating the claim would be premature. They argued that it would
be inappropriate for the interim payment to exceed £150,000. The
Defendant also offered to pay for adaptations to the house where the
Claimant was currently living.

In spite of those arguments, the Judge went through all the main heads
of claim and, taking a “conservative approach”, assessed the minimum
value of each one. He concluded that, after deduction of up to 25%
for contributory negligence, the Claimant could expect the eventual
damages award to be at least £1.25 million. The Judge accepted that
the Claimant was “entitled to be paid damages as soon as it reasonably
may be done” and granted the application, ordering the Defendant to
make the interim payment of £850,000.

In this case, the Defendant’s lawyers put forward the contention that
a substantial interim payment should be avoided lest it prejudice the
Defendant’s right to arque at trial for a periodical payments order.
However, the Judge was not swayed by this contention. Whilst he did
not expressly reject it in principle, he took note of the difficulties being
experienced generally in deciding which index to use for periodical
payments and said he was ‘not satisfied” that an interim payment of
£850,000 would prevent the Court making a periodical payment order
for the balance of the damages award.

Comment

The question a Court should address in relation to such an application
might be phrased as follows: “Is there any risk that the interim payment
will effectively rule out periodical payments as a viable option for
the Judge at trial?” By formulating the slightly different question,
i.e. whether the interim payment would prevent the Court making a
periodical payment order at trial, the Judge made it much easier to give
a negative answer.

This judgment and the ruling in Spillman -v- Bradfield Riding Centre will
doubtless be cited by lawyers representing Claimants seeking interim
payments in other cases. Defendants to personal injury claims must
hope that an interim payment application will soon come before the
Court of Appeal and that the senior judiciary will set a much better
precedent, recognising the importance of keeping the playing field as
level as possible.
Richard Hackett
richard.hackett@hilldickinson.com



Litigation Focus

Clinical Negligence, Fatal Accidents
and the Right to Life - an Update

In August 2006 we reported on the case of Van
Colle -v- Chief Constable of Hertfordshire Police.
That case, which has recently been considered by
the Court of Appeal, was groundbreaking for a
number of reasons.

The High Court made the first award of damages for a breach of Article
2 (the right to life) since the Human Rights Act 1998 (HRA) had come
into force and the damages were paid to the late Mr Van Colle’s
surviving parents even though they were not financially dependent
on him. Below we discuss that case and another recent Article 2 case,
which is relevant to NHS bodies.

The facts

Mr Van Colle had been due to give evidence in criminal proceedings
against Mr Brougham. Mr Brougham made repeated threats to kill Mr
Van Colle if he gave evidence in the criminal prosecution. Mr Van Colle
reported these threats to the Police. The Police took no action even
though they were aware that Mr Brougham had a history of threatening
witnesses. Mr Van Colle was murdered by Mr Brougham several days
before the criminal trial. His parents brought a claim under the HRA
alleging breaches of Articles 2 (the right to life) and 8 (the right to
respect for private and family life).

The Police were held to have breached both Articles and £50,000
in damages were awarded to Mr and Mrs Van Colle. £15,000 was
awarded for Mr Van Colle’s own pain and suffering before he died
and £35,000 was awarded to Mr Van Colle’s parents for their grief and
distress.

The Appeal

The Police appealed the decision. The Court of Appeal upheld the
finding that there had been a breach of Mr van Colle’s Article 2
right to life. It stated that in a situation where there is a real and
immediate threat to the life of an individual by the criminal acts of
a third party the authorities (the Police) must take operational and
preventative measures to avert that danger. This followed the decision
of the European Court of Human Rights of Osman -v- United Kingdom
[1998].

The Court of Appeal however decided that the damages that were
originally awarded were too high. The Judge had considered two
irrelevant matters - the lack of a proper apology from the Police force
and the nature of the disciplinary action taken against the relevant
Police officer. Damages were reduced to £25,000.

Could the obligations imposed by the Van Colle case
be used against an NHS body?

In the 2006 case of Savage -v- South Essex Partnership NHS Trust, 3
patient who had been detained under Section 3 of the Mental Health
Act 1983 absconded and committed suicide. It was alleged by the
family that there had been a breach of Article 2 and that damages
should be awarded. In that case it was decided that the “real and
immediate” threat test as set out in Osman/Van Colle did not apply to
detained hospital patients. Rather, a Claimant to establish breach
of Article 2 in these circumstances would need to prove that
the acts/omissions of the healthcare professionals were at least
grossly negligent. This means actions/omissions that are so far from
accepted practice that they are sufficient to sustain a criminal charge
of manslaughter. The Claimant in Savage could not establish this so the
claim was struck out before trial.

Savage is a significant decision because it is the first reported case
against an NHS Trust where damages for breach of Article 2 have been
claimed.

The gross negligence test applied in Savage has been adopted by the
Courts recently in NHS inquest cases where it has been alleged that
Article 2 is engaged and it is undoubtedly a much higher hurdle to
overcome than the Osman/Van Colle test.

If the Courts adopt the approach illustrated by Savage in all NHS cases
where 3 breach of Article 2 is alleged in respect of patients, in the
majority of cases Claimants will be unable to establish that the death
was caused by gross negligence so Article 2 will not be engaged.

As we suggested in August 2006 we anticipate that a claim under
Article 2 will only be successful against an NHS body in the most
serious of circumstances.

The Osman/Van Colle test will probably only apply where there has
been a failure by a Trust to respond to real and immediate risks posed
to an individual before their death by a third party. For example, where
serious child abuse/neglect is not reported by a Trust which results in
the death of a child or where a psychiatric patient commits a homicide
in the community after release following some evidence that should
have alerted the Trust to the potential danger in respect of the ultimate
victim. In these types of unusual cases Article 2 may apply. In an
0Osman/Van Colle type case it is worth noting that:

It is not necessary for the Claimant to prove ‘causation” in the
traditional sense. A Claimant would not need to prove that
but for the breach of duty, the death would not have occurred.
Instead, it must be established that the preventative measures
that could have been taken by the Trust could have had a real
prospect of altering the outcome and avoiding the death (note
that it need not be a probable outcome).

The Courts must take into account any other damages or
remedies available or awarded to the Claimant when assessing
whether it is appropriate to make an award for breach of Article
2. For example, an award under Article 2 may not be appropriate
where there is a conventional civil claim on behalf of the estate
of the deceased or under the Fatal Accidents Act 1976. In other
words, damages should only be payable under the HRA in the
most serious of cases and should not be commonplace.

The Court of Appeal in Van Colle found that no separate issue
arose in respect of the alleged violation of Article 8 (the right
to respect for private and family life) as there had been a
finding of breach of Article 2. This approach is often adopted
in Strasbourg. Any claim that additional damages should be
awarded for breach of Article 8 should be resisted where breach
of Article 2 has been established.

In Van Colle the Court of Appeal stated that the fact that a
formal apology had not been issued could not be taken into
account when damages were assessed. However, we are still of
the opinion that in cases where a breach of Article 2 is alleged
an apology should be issued in appropriate cases not least as
this may help to avoid litigation.

In summary, the Van Colle case provides that damages can be recovered
for breach of Article 2. However the European Court of Human Rights
has traditionally been reluctant to find that the actions of healthcare
professionals, which may have resulted in death, should warrant a
finding of breach of Article 2. Those sentiments are now reflected in
the Savage case which will probably limit the scope of Article 2 in NHS
cases to a considerable extent.

The Court of Appeal in Van Colle has provided useful some guidance
in relation to the extent of damages to be awarded, which should
not be based on common law awards but instead on those made in
Strasbourg, which are relatively modest. This is a developing area. The
Government has recently launched a consultation paper in which the
prospect of widening the categories of potential Claimants in so-called
‘fatal accident’ claims has been mooted. You may be hearing from us
again.

Simeon Bower
simeon.bower@hilldickinson.com

John Boyle
john.boyle@hilldickinson.com



Hill Dickinson Focus

Hill Dickinson Goes Green

In our last newsletter we introduced you to Hill Dickinson’s
plans to go “green” with the intention of reducing our
carbon footprint to zero. Very recently, the firm launched
its new “Green Team” whose aim is to develop and
implement the firm’s environmental policy in order to
strive and take positive steps to minimise the harmful
effects on the environment that can be caused by our day-
to-day working practices.

The “Green Team” intends to give “green” tips which can be
used at both work and at home that can be implemented
practically and at a low cost.

The five main areas which will be considered and covered
are:

Paper

Waste and Recycling
Water

Energy

Travel

No doubt some of you are already great environmentalists
but for those who need some encouragement, over the
next five editions of the bulletin, we will feature each of
the identified subjects in more detail and pass on some
practical tips on becoming more “green”.

We hope that by taking on board some of the tips given,
we will not only raise awareness of environmental issues
but also make people realise that by making some very
small changes, it can actually make a big difference.

Monia Sood
monia.sood@hilldickinson.com
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