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A Safeway to go? The implications for D&O insurers

The recent decision of the High
Court in Safeway Stores -v- Twigger
and Others' has caused much
consternation in the Directors and
Officers (D&O) insurance market.
The apparent (potential) indirect
accessing of the D&O policies

of former directors and senior
employees by a company, ostensibly
to pay an Office of Fair Trading (the
OFT) fine, significantly changes the
liabilities of directors and officers.

Unless policies are to retrench to a time
when insured -v- insured exclusions were
standard, the use of these policies to
meet such claims (which are not indirectly
excluded) or to make good the balance
sheet for new directors is likely to prove
very tempting. However, the OFT has
recently announced that it has dropped
its price-fixing claim against Safeway.

Safeway may decide to discontinue its claim
in the High Court against its former directors
and senior employees. However, Safeway
has reportedly incurred approximately £1.5
million in legal costs in defending the OFT’s
claim and, consequently, it may continue its
claim in order to try and recover these costs.

The proceedings have, nevertheless,
demonstrated that in principle a
company may bring a claim against
its directors and/or senior employees
in order to recover an OFT fine.

Background

During 2002 and 2003, the defendants, who
were directors and senior employees of the
claimants, allegedly exchanged commercially
sensitive retail pricing intentions with other
large supermarkets and dairy processors.

As a result, the price of milk and other dairy
products for consumers increased and the
price increases were passed back to farmers.

In 2005, the OFT investigated the relevant

supermarkets and dairy processors and,
conseguently, alleged that they had

distorted competition and had breached
section 2(1) of the Competition Act 1998.

In 2007, the claimants entered into

“early resolution” with the OFT and
admitted that they had breached the
Act. As a result, the OFT reduced

the £16 million fine to £11 million.
Morrisons, which had taken over Safeway
in the interim, resolved to recover the fine
from the former directors and employees.

High Court claim

In December 2009, the High Court
considered the defendants’ application for
summary judgment, on the grounds that the
claim infringed public policy; in short, a
wrongdoer (the company in this instance)
cannot claim an indemnity against the
liability resulting from its wrongdoing.

The judge held that if the claimants
successfully established that they were liable
under the Act as a result of their vicarious
liability (for the directors and employees) or
under general rules of agency, then they
could seek an indemnity from the defendants
without breaching the ex turpi causa rule
(the court will not assist a claimant to recover
a benefit from its own wrongdoing).

In this case, neither the claimants, nor the
defendants, alleged that the anti-competitive
initiatives were approved by the board or
shareholders. The relevant anti-competitive
acts were carried out by the defendants in
the course of their employment and the
claimants were, as a result, liable for those
acts pursuant to the general principles of
agency. Further, the defendants could not be
said to be the ‘controlling mind’ of the
claimants, such as to attribute their conduct
to that of the claimants.

As a result, in principle, the claimants were
entitled to recover the OFT fine (although
reference to the fine was not directly pleaded

as such) from the directors and employees
and had a real prospect of successfully
defeating any defence based on infringement
of public policy.

The High Court also expressly acknowledged
that the main aim of the claimants’ action
was to access the indemnity provisions in the
defendants’ D&O cover.

If the claim were to continue and Safeway
succeeded, the terms and conditions of the
defendants’ D&O insurance would need to be
scrutinised to establish if cover is triggered.
However, as referred to above, the claimants
may decide to discontinue their action, in
light of the OFT’s announcement that it has
dropped its claim against Safeway.

Conclusion

Under standard D&O wording had the OFT
fined the defendants, rather than the
claimants, it is highly unlikely that the D&O
cover would have responded, as cover
usually excludes indemnity for penalties and
fines - not so where the action is to recover
equitable compensation and/or damages
from its former employees and directors.

The presence of the traditional insured -v-
insured exclusion (which has increasingly
been carved out of policy exclusions) would
have prevented such a claim being made.

Whether Safeway decide to pursue the
matter further, what can be predicted is that
D&O insurers will now look carefully at the
cover afforded - certainly cover for indirect
claims for fines and penalties is likely to be
excluded in the future.

The provision of D&O cover to directors and
senior employees may now prove
unattractive if they are to suffer the stress of
legal proceedings simply because they are
carrying D&O insurance.

John Barlow
john.barlow@hilldickinson.com

1. Safeway Stores Limited, Safeway Limited, Stores Group
Limited -v- Simon J Twigger & Ors [2010] EWHC 11 Comm
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Welcome to Hill Dickinson’s professional
risks summer 2010 newsletter.

In this edition we cover a range of
issues, including claims against
directors and officers, IT and
construction professionals, and breach
of undertakings by solicitors. We also
cover recent case law, highlighting their
implications and imparting some
practical advice on how to avoid
running into trouble. We hope you

find the articles of interest.

We work with a number of clients to help
minimise the impact on professional
firms and to cost-effectively handle the
claims for insurers, offering a variety of
fee options and service agreements. If
you feel we could assist your
organisation please do contact us.

Ruth Lawrence
Head of Professional Risks
ruth.lawrence@hilldickinson.com

We would like to welcome Melissa Worth
to our professional risks team - Melissa
joins us from Cobbetts specialising in
claims against solicitors and valuers.

Melissa can be contacted on
+44 (0)151 600 8123 or
melissa.worth@hilldickinson.com

An undertaking too far?

As all insurers know to their cost,
there is a huge volume of lender
claims at the moment. Claims
against solicitors and surveyors are
usually brought in negligence and/
or breach of contract. However,
lenders are increasingly
investigating whether there has
been a breach of undertakings by a
solicitor. The benefit for lenders is
that undertakings given by
solicitors are summarily
enforceable, and provide a quick
and straightforward means of
recovery.

The fact that an undertaking cannot be
complied with because another firm

of solicitors is in breach of a related
undertaking is no defence. For example,
a buyer’s solicitor may give a standard
undertaking to a lender to register the
borrower’s title and the lender’s charge
in the report on title. In reliance upon a
separate undertaking from the vendor’s
solicitors to execute the transfer and
redeem the charges, the solicitor may
hand over the completion money.
However, if for whatever reason the
transfer is not perfected or the existing
charge redeemed, then the lender’s
charge cannot be registered.

The buyer’s solicitors may have a good
defence to a claim in negligence, arguing
that they have acted in accordance

with standard conveyancing practice.
However, the failure to comply with an
undertaking gives rise to strict liability.
There is likely to be a recovery claim
against the seller’s solicitors, for breach of
their undertaking, but, that recovery claim
will only be as good as the Pl cover which
is in place. Issues of dishonesty, as well as
aggregation and the limit of indemnity
may apply.

We have seen an increasing number

of claims where solicitors have acted

for lenders and provided undertakings
which they are unable to fulfil, for reasons

beyond their control. Whilst one may have

some sympathy, any undertaking should
only be given in circumstances where the
firm can ensure compliance.

One further relevant factor, for the
professional, is that breach of an
undertaking can lead to disciplinary
proceedings. Indeed, there have been
recent cases where breach of an
undertaking to a client has resulted in a
solicitor being struck off the roll.

In conclusion, solicitors must ensure that
they are in a position to, and do, comply
with all undertakings given. If not, they,
and their insurers, could face significant
claims to which there is no defence, as
well as disciplinary investigations.

Tim Hague
tim.hague@hilldickinson.com
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Turning a blind eye

The court! has recently followed the
decision in Zurich v Karim?,
upholding policy exclusion clauses
where a director in a solicitors’
practice had condoned generally
dishonest activities by her fellow
director, even though she was not
aware of the thefts which gave rise
to the claims.

Background

Mr Atikpakpa (A) was a director of
Joshua & Usman Legal Services Limited
(JULS), and perpetrated a number of
mortgage frauds. These included:

« A dishonest mortgage application in
respect of 5 Montague Place (MP)
and the theft of money advanced by
the lender to fund the purchase.

* The theft of a mortgage advance of
money provided to Mr A’s wife, to fund
the purchase of 42 Tulse Hill (TH).

Neither transaction completed.

The lender brought a claim against
their solicitors, Goldsmith Williams
(GW) to recover the mortgage
advances, which had been transferred
to JULS and misappropriated by A.

The claim was settled. GW took an
assignment of the lender’s rights against
JULS. Judgment was obtained. GW
sought to enforce judgment against
JULS insurers, Travelers (T). A was
undeniably dishonest. The question

was whether there was an ‘innocent’
partner whom T were obliged to cover.

The issues

T argued that A’s fellow director, Ms
Usman (U), had been involved in a number
of mortgage frauds and had condoned
A’s dishonest acts. T relied upon the
exclusion clause that it “shall not be liable
under the policy in respect of any claim
falling within scope of cover against

any insured arising from dishonesty or

a fraudulent act or omission committed
or condoned by such insured”.

GW argued that the claim in respect of both
properties arose from the theft of money by

A, and that whilst U may have condoned the

fraud perpetrated to obtain the mortgage
advance, she did not condone the theft,
which gave rise to the claim. With regard
to TH, GW argued that U knew nothing
of the transaction, and therefore could
not be said to have condoned the theft.

The decision

It was held that the exclusion clause
would bite if the specific dishonest or
fraudulent act which led to the loss of
the money (i.e. the theft) was facilitated
by U condoning dishonesty on the

part of A in obtaining the money.

On MP, it was held that U had condoned
the fraudulent mortgage application,
thereby allowing A to obtain and
control the mortgage advance. It was
held that the claim arose from the
dishonest act committed by U.

With regard to TH, it was held that

in condoning the generally dishonest
conduct of A, U had facilitated the theft of
the money. The claim arose from dishonesty

condoned by U. The exclusion clause applied.

General comments

* The court is adopting a wider
interpretation to the exclusion clause.

The fact that an ‘innocent’ partner
condoned general dishonesty is sufficient
to enable the insurer to avoid the claim.

* No causal link is required between
(i) the condoning of general
dishonesty and (ii) the obtaining
and/or stealing of the money which
gives rise to the specific claim.

* The decision is very favourable for
insurers, allowing them to look at the
wider picture of dishonesty to rely
upon an exclusion clause, and not
just the specific acts or omissions
from which the claim arises.

« Ineffect, if an insured knows of, and
condones, generally dishonest conduct,
then the exclusion clause will apply,
even if the claim arises from an entirely
different and unconnected form of
dishonesty that the “innocent” partner did
not, and would not, have condoned. Quite
how far this extends remains unclear - for
example, if a partner turns a blind
eye to his partner’s kleptomania,
would that be sufficient? On
a strict reading of Karim, it
may be sufficient to entitle
insurers to avoid cover, though
it's hard to see how this
fits with the spirit of
the minimum terms.
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Brokers beware

The recent decision in Peter Crowson
-v- HSBC Insurance Brokers Ltd
(unreported) could have significant
implications for brokers arranging
D&O cover which is designed to
confer benefits on third parties. It was
held that, arguably, when a company
took out directors and officers cover,
it conferred a benefit on the directors,
and therefore the broker owed the
directors a duty of care when
arranging cover. Whilst the judgment
does not set a binding precedent (it
was an interim decision), it is still an

important one for brokers in that the
court did not follow caselaw
predating the Contracts (Rights of
Third Parties) Act 1999.

Should the decision be followed,
brokers may find it more difficult to
defend claims brought by third
parties on the basis that no duty is
owed to them. Brokers are advised to
limit their exposure to claims from
third parties by seeking to expressly
exclude such liability in their Terms of
Business Agreements. To be effective,
such exclusion clauses must be
reasonable and approved by the
third party.

This interim decision will no doubt be
revisited. Watch this space.

Insurers will be mindful of the broad
definition of ‘dishonesty’ adopted by the
court. Given the wave of claims against
solicitors arising from dishonesty, and
the limited means by which insurers

can avoid cover under the minimum
terms, we anticipate that insurers will

be closely scrutinising the general
conduct of ‘innocent’ partners, to assess
whether they can avoid a claim.

Christopher Stanton
christopher.stanton@hilldickinson.com

1. Goldsmith Williams -v- Travelers [2010] EWC 26 (QB)
2. Zurich Professional Ltd -v- Karim and Others [2006] EWHC 3355
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Imperfect pitch

The judgment in the case of
BSkyB -v- EDS'is a warning to IT
and construction professionals
that if they throw caution to the
wind when pitching for work,
they could find themselves
thoroughly exposed!

The facts

Electronic Data Systems (EDS) won a
£48 million contract to provide BSkyB
with a new customer relationship
management system. The project soon
ran into difficulties, including delays

and cost overruns. The contract was
eventually taken back by BSkyB and
finished in-house at a cost of £265 million.

The claim

BSkyB brought a claim against EDS
alleging that, during the tender stage, EDS
had misrepresented its ability to deliver
the project. BSkyB said that, were it not
for those misrepresentations, it would

not have awarded the contract to EDS.

BSkyB claimed over £700 million in
damages from EDS. This amount far
exceeded the maximum exposure that EDS
had contemplated when entering into the
contract. Whilst the contract capped EDS’
liability at £30 million, BSkyB alleged that
the misrepresentations made by EDS were
deceitful, as EDS had made them knowing
that they were false or being reckless as to
the truth. As a result, BSkyB argued that
the contractual liability cap did not apply.
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The decision

* EDS breached the main contract with
BSkyB.

* During the competitive bid, EDS

fraudulently misrepresented that (i)

it had carried out a proper analysis of
the amount of time needed to deliver
the solution; and (ii) it could and would
deliver the project within the timescale.
Accordingly, EDS were liable to BSkyB
in deceit for that misrepresentation.

* As aresult of EDS’ deceit, the liability
cap did not apply.

* An Entire Agreement clause failed to
exclude any liability for negligent/pre-
contract misrepresentations.

Implications and

practical guidance

Prospective claimants will investigate
representations made during the tender
process to assess whether they can
claim for all of their losses under a
contract regardless of a liability cap.

For professionals, it raises the possibility
that pre-contract misrepresentations
could expose their practices to
unlimited liability if the project does

not go to plan. Professionals should:

* Submit realistic tender quotations

* Qualify their quotations and estimates
where appropriate

» Advise their clients as soon as it
becomes evident that they will not be
able to deliver within their estimated
timescale and cost

* Review their sales and pre-contract
discussion techniques and what they
present to their clients in terms of
their costs, timescales, capabilities,
resources, products and services

Issues of dishonesty during the
tender process may entitle insurers
to avoid cover for a claim.

Brokers may want to take the opportunity
to remind their clients that if they make
representations which are untrue or
reckless then they could face damages
that are (i) not restricted by contractual
exclusions and limitations; and (ii)

not covered by their Pl insurance.

Jamie Monck-Mason
jamie.monck-mason@hilldickinson.com

1. [2010] EWHC 86 (TCC)
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We hope that you find this newsletter
informative, and would welcome any
feedback you have on the contents, or
suggestions for future articles. If you
would like to contribute to future
editions as a guest contributor, please
contact Christopher Stanton.

Christopher Stanton
christopher.stanton@hilldickinson.com

Tom Handley
tom.handley@hilldickinson.com

For further details about the professional
risks team, please contact:

Ruth Lawrence

Head of Professional Risks
+44(0)151 600 8266
ruth.lawrence@hilldickinson.com

Jamie Monck-Mason

London Office

+44(0)20 7280 9263
jamie.monck-mason@hilldickinson.com

Sarah Grant

Manchester Office

+44(0)161 235 7538
sarah.grant@hilldickinson.com

About Hill Dickinson

The Hill Dickinson Group offers a
comprehensive range of legal services
from offices in Liverpool, Manchester,
London, Chester, Piraeus and Singapore.
Collectively the firms have more than
1,300 people, including 190 partners.

The information and any commentary contained in
this newsletter are for general purposes only and do
not constitute legal or any other type of professional
advice. We do not accept and, to the extent permitted
by law, exclude liability to any person for any loss
which may arise from relying upon or otherwise using
the information contained in this newsletter. Whilst
every effort has been made when producing this
newsletter, no liability is accepted for any error or
omission. If you have a particular query or issue, we
would strongly advise you to contact a member of
the professional risks, who will be happy to provide
specific advice, rather than relying on the information
or comments in this newsletter.
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