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Not a penny more.... inheritance tax reliefs

In our summer 2009 newsletter (how time flies!) we looked at
the issues surrounding the ‘harmonisation’ of the compliance
regime for inheritance tax with that already in place for
income tax and capital gains tax. The new regime can mean
substantially higher penalties for failing to complete
inheritance tax accounts in an accurate and timely fashion.

Because of the new compliance regime,
it is now more important than ever to
ensure inheritance tax accounts are
accurate. However, there is more to
accurate completion of an account than
merely avoiding penalties; accurate
completion also means making sure

all appropriate allowances and reliefs
are claimed in order to minimise the
inheritance tax payable on the estate.

Unlike penalties, HM Revenue & Customs
(HMRC) will not impose allowances and
reliefs which reduce the tax payment,
so it is up to the executors to make
sure they include the correct claims.
The executors are, in effect, penalising
the estate themselves if they fail to

do so. Before HMRC even see the tax
return or consider the penalty regime,
the executors may have unwittingly
added hundreds of thousands of
pounds to the inheritance tax bill!

Where an estate is large and inheritance
tax a possibility, it is important to obtain
advice both before and after death to
effectively limit liability. HMRC will often
challenge claims for allowances and
reliefs, especially where there is argument
about whether or not they apply. Proper
estate planning carried out in advance can
mitigate this problem. If detailed records
are available, in respect of the planning
carried out and the reasons for doing so,
then any queries raised by HMRC can be
answered with comparative ease. This can

be of enormous benefit to a bereaved
family who can avoid protracted
negotiations with HMRC and possible
court disputes preventing the
completion of the estate administration.

In a recent case where our wealth
management team was asked to take
over the administration of an estate
after the inheritance tax account had
already been submitted, we were able
to identify additional reliefs which

had not originally been claimed. By
subsequently claiming all of the available
reliefs and having the experience to deal
properly with queries raised by HMRC,
we were able to claim reliefs for assets
worth £115 million, saving the estate
almost £470,000 in inheritance tax.

This saving was not achieved by using
complicated tax avoidance schemes

or artificial arrangements, but merely
through conducting a thorough review

of the deceased’s affairs and correct
completion of the inheritance tax account.
While this can be a detailed process, the
cost, both in terms of time and expense, is
far outweighed by the potential benefits.
Taking time to ensure the inheritance

tax account is completed correctly at

the outset will avoid overpayment of tax
and delays, should HMRC make enquiries
about the return. Failure to take proper
advice or to fully consider the deceased’s
affairs is very much a false economy.

Remember also that executors have
a duty to beneficiaries to maximise
the estate. If the estate pays too
much inheritance tax as a result of the
executors’ failure to claim all of the
available allowances and reliefs, the
executors risk being liable to make
good the loss personally. Even if that
is not the case, ongoing negotiations
about the estate’s tax liability will
inevitably delay the administration
and add to the family’s distress at
what is already a very difficult time.

Donna King
donna.king@hilldickinson.com

lan Sydenham
ian.sydenham@hilldickinson.com
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Welcome to the winter 2009/10 edition of equity,
Hill Dickinson’s wealth management and family
team’s newsletter.

In this edition of the newsletter we look at the
recent case of Gill -v- Woodall and Ors [2008]
EWHC 1326 (Ch), where a gift in a will to the
RSPCA was successfully challenged by the
deceased’s daughter, and steps which can

be taken to lessen the risk of your will being
overturned in the courts.

Following the article in our summer edition on the
importance of correct completion of inheritance
tax accounts, we demonstrate a significant tax
saving for one of our clients, in a case where

the tax bill was reduced by almost £470,000 by
claiming allowances previously denied by HM
Revenue & Customs.

We also consider proposed changes to the law
of succession, a home grown proposal to amend
the intestacy rules and a European initiative

to simplify dealings where an estate includes
property in more than one EU member state.

Our family team provides articles on death in
service benefits and their treatment on divorce as
well as Baroness Deech'’s recent investigation of
the divorce laws and possible reforms.

Hopefully this edition will take your mind off the
dark nights and (even) worse weather. As ever, if
you would like any further advice about any of the
issues covered, or generally, then please do not
hesitate to get in touch.

Paul Baker
Head of Wealth Management and Family
paul.baker@hilldickinson.com
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Harmony - European Commission
proposal on succession and wills

The European Commission recently
published a proposed regulation to
govern jurisdiction, law and regulation in
respect of succession with the intention
of bringing some harmonisation to the
laws of member states. The UK
government has indicated it will exercise
an opt out for the time being but it is still
worth considering the terms of the
proposed regulation because of its
potential effects on inheritance in other
EU countries.

The proposed regulation would not
directly affect member states’ domestic
laws governing inheritance and the
administration of estates. It would
however make a number of important
changes to the position where the
deceased owned property in more
than one member state or where there
is argument about which state’s laws
should apply.

The present position under UK

law is that moveable property (for
example personal effects, money and
investments) is dealt with under the law
of the state where the deceased was
domiciled at the time of their death
while immoveable property (typically
land) is dealt with under the law of the
state in which the property is situated.
Most obviously this would be an issue
for someone from the UK who owned

a Spanish villa or similar. Such a person
would be well advised to make separate
wills to deal with their UK and Spanish
property.

The proposals would alter this so

that a single regime applied to all of a
deceased person’s property. Further,
there would be limited rights for a
person to choose the law which was to
apply. It would be possible for someone
to elect during his lifetime for the law
applicable in the state of which he is

a national to govern succession to all
his property following his death. In the
absence of any such election the law

of the state in which he was habitually
resident at the time of his death would
apply to all of his property. Habitually
resident however remains to be defined.

Of greater concern to the UK
government however was the possible
introduction of concepts of forced
heirship and clawback of lifetime gifts
into English and Welsh law. While
there exists full testamentary freedom

in England and Wales (a person may
leave their estate in whatever manner
they wish subject to a person’s right

to bring a claim under the Inheritance
(Provision for Family and Dependants)
Act 1975) the majority of EU states (and
Scotland) have some form of forced
heirship.

Forced heirship rules vary between
countries but generally speaking certain
classes of relations are guaranteed

a portion of the deceased’s estate.
Sometimes this entitlement can

relate to specific assets such as the
family home. Clawback provisions

are intended to prevent people from
defeating the forced heirship rules by
making lifetime gifts. Under certain
circumstances the recipient of a gift can
be required to return it after the donor’s
death.

The lack of clarity which such
provisions would have brought into
English law was a major factor taken
into account by the UK government in
deciding to opt out of the proposed
regulation.

Finally the proposals include the
creation of a European Certificate of
Succession (ECS). The ECS would be
granted by the court in the state with
jurisdiction over the deceased’s estate
and would then be conclusive evidence
of the matters contained within it in any
member state. This, it would seem, is to
be broadly welcomed and should have
the effect of greatly simplifying the
administration of estates which include
property in other member states.

In conclusion, while the proposed
regulation may create some harmony it
may also create additional complexity.
The proposal is also likely to take

some time to be implemented in other
EU states and may well be modified
before it is. It therefore remains vital for
anyone who has or who is considering
acquiring property abroad to take
proper advice about the issues involved.

Paul Baker
paul. baker@hilldickinson.com

Mike Quinn
mike.quinn@hilldickinson.com
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Death in service - the forgotten benefit

We all like to think we are
invincible but in doing so
we can ignore one of our
biggest assets to the

detriment of our families.

Most clients list assets such as their
house, savings and pension but few treat
their death in service benefit with the
care and attention it deserves. Death in
service benefits frequently amount to
three or four times a deceased’s salary.
As long as the trustees of any benefit
scheme have the discretion to choose

to whom they make payments then no
inheritance tax is payable on the benefit.
Such discretion can itself cause problems
however and it is very important to
complete an expression of wish form so
as to communicate to the trustees the
scheme member’s wishes as to whom he
would like the trustees to distribute the
death benefit in the event of his death
whilst in the service of the company.

If the deceased did not complete an
expression of his wishes in this way then
the trustees would be left in the position
of having to exercise their discretion as to
payment without knowing the deceased’s
wishes. Quite possibly any payment

will not go to the people the deceased
might have most wanted to benefit. The
payment could simply be paid to the
deceased’s estate and pass under the
provisions of his or her will or, if there is
no will, under the intestacy rules. All too
frequently, even if we accept, just for a
day, that we are not immortal and make a
nomination and a will, few of us regularly
review nominations and wills or revise
them if our circumstances change. This
can result in the death in service benefits
being allocated to a former partner or
not being appropriately apportioned
between first and second families.

All too often death in service benefits
are ignored by divorce lawyers when
negotiating a family settlement. The
priority, in a bitter divorce, is to focus
on ensuring both husband and wife are
appropriately re-housed, resolving the
division of investments and company
assets and sharing pensions as well

as determining the level of spousal
maintenance. However, what happens
if a former spouse, typically the

husband, dies leaving his former wife
with dependant children? The former
spouse’s maintenance and child support
will stop. Unless the wife has taken out
insurance on her former husband’s life
or is able to pursue a claim against his
estate she may have to downsize or
return to full-time employment. This
may not be something that her former
husband would have wanted because
of the impact on their young children.

Taking out life insurance on a former
husband can be complicated and costly.
The option of claiming against a former
spouse’s estate is equally unattractive
because of the litigation risks and the
fact that, where there is extended family
including dependant children, the former
spouse is effectively making a claim
against other family members during a
time of bereavement. It is also important
to remember that in times when it

is increasingly popular for people to
emigrate and work abroad, claims against
a former spouse’s estate cannot be made
unless the deceased was domiciled in
England and Wales at the date of death.

Whilst death in service benefits may be
the forgotten benefit, they are not the
solution to guaranteed replacement of
spousal maintenance or child support
payments on death. Although it is
possible, in divorce proceedings, for a
husband or wife to agree to nominate

a certain percentage of their death

in service benefits, this nomination is

not worth the paper it is written on

if the person entitled to the death in
service benefit subsequently changes
employment and fails to make a new
nomination or the new employer does not
provide death in service benefits. It is for
this reason that court orders made within
divorce proceedings should be carefully
drafted and look at all eventualities.

Furthermore, the payment of death

in service benefits is governed by the
trustees of the scheme. As a result,

even if a client keeps their nominations

up to date, the trustees can exercise

their discretion and decide not to pay

out to a nominated beneficiary (for
example a girlfriend) but instead pay

out to an estranged spouse. After a

bitter separation the deceased might be
horrified by the thought of an estranged
spouse without dependant children
receiving a windfall benefit. With specialist
family and wealth management advice
steps can be taken to ensure that planning
encompasses all of a client’s assets and
benefits and reflects their wishes and
priorities whilst minimising tax liabilities.

No one likes to contemplate their own
death but discussions and decisions about
estate planning can avoid both protracted
and expensive litigation between
extended family members and against the
trustees of the death in service benefits.
Many would not wish the prospect of
litigation against family memlbers on their
worst enemy, let alone their loved ones.

Paula Milburn, family law
paula.milburn@hilldickinson.com

lan Sydenham, estate planning
ian.sydenham@hilldickinson.com




Lacking the will - Law Commission

consultation on intestacy

Making a will is one of the
most important steps that a
person can take to manage
their affairs. A correctly
prepared will can appoint
executors to administer the
estate and guardians to look
after children. A will can also
prevent potentially bitter
family disputes and save tax.

It is therefore unfortunate that so many
people never make wills, either because
they think that they do not need to do so
or for fear of facing their own mortality.

Where someone has not made a will their
estate is administered under the intestacy
rules. These are statutory provisions which
have changed little since they were first
enacted in 1925. Unsurprisingly the rules
are now somewhat outdated and fail to
reflect society’s changes over the years.

Unlike many countries (including
Scotland) England and Wales allow
complete testamentary freedom. That

is, a person may leave their assets in
whatever manner they wish under the
terms of their will. There is no automatic
right for particular family members

to benefit. The intestacy rules must
therefore attempt to fill the gap where the
deceased has failed to take advantage of
this freedom and has not made a will.

Under current rules the way in which
the deceased’s estate is distributed

is determined by its value and which
family members survive. This can be a
somewhat complex and arbitrary process.
Because the rules can mean that assets
pass to children or are held on long
term trusts it is not always possible for
the surviving family members to alter
the distribution without going to court.
Taking court proceedings is likely to be
expensive and stressful and, in effect,
pits family members against each other.

One particular issue which the Law
Commission addresses is the position of
unmarried partners. Under the current
rules an unmarried partner has no right to
inherit any of the deceased’s property on
death. This is the case irrespective of the
length of the relationship or whether there
are any children. The surviving partner’s
only option will be to claim against the
estate under the Inheritance (Provision
for Family and Dependants) Act 1975.

Given these issues the Law
Commission is proposing a number
of significant changes to the current
rules. The key proposals are :

1. The possibility that a surviving spouse
would simply inherit everything
irrespective of the value or whether
there are any children. While
this has the benefit of simplicity
there is a risk that children will be
disinherited, especially where there
has been more than one marriage.

Alternatively there is the proposal that
children could still potentially inherit but
with simplification of the existing rules
which require the creation of trusts.

2. Major changes to allow unmarried

partners to inherit on death. The
commission suggests that where

a couple have been cohabiting for
five or more years or have children,
the survivor should have the

same rights as a surviving spouse.
Further it is proposed that where
the relationship has lasted between
two and five years, the survivor
should be entitled to half that which
a spouse would have received.

Interestingly the commission proposes
that an unmarried partner should not
be entitled to anything if the deceased
is still married at their death. This would
be the case even where the deceased
had been estranged from their spouse
and living with their partner for a
considerable time before death.

3. Changes are also proposed to the
order in which relatives inherit where
there is no spouse or children. At
present, for example, parents are
entitled before brothers and sisters
and full siblings preferred over half-
siblings. The commission queries
whether this should be revised.

While reform of the intestacy rules

is largely to be welcomed, the rules
themselves will always remain somewhat
inflexible. It is impossible for a set of
statutory provisions to cater to every
circumstance and they will always
represent a compromise. The rules

are also unlikely to provide any scope
for mitigating inheritance tax.

It follows that, even taking account of
the proposed changes, the only way
to properly safeguard your family’s
interests on death is by preparing a will
and ensuring that it is kept up to date
in light of changing circumstances.

lan Sydenham
ian.sydenham@hilldickinson.com

Philippa Lewis
philippa.lewis@hilldickinson.com




The will to win
charitable legacies

The recent case of Dr Christine Gill who
successfully challenged her late mother’s will
leaving everything to the RSPCA has highlighted
a number of issues which may arise when people
make substantial gifts in their wills to the total or
substantial exclusion of their families.

Dr Gill's case was founded on two
separate issues. Firstly that her father had
pressurised her mother into making a will
in the way that she did, leaving everything
to the RSPCA and secondly that Dr Gill
had spent over 30 years working on her
parents’ farm and caring for them on the
understanding that she would ultimately
inherit their estate.

Unfortunately the solicitors who had
prepared the wills did not have any
records by the time the dispute arose and
the solicitor who prepared the will did
not have any recollection of Mr and Mrs
Gill from when he met them to prepare
their wills in 1993. Clearly this made it
difficult to consider the circumstances

at the time. Much of the case therefore
turned on the evidence of Dr Gill's actual
behaviour in working on her parents’ farm
and caring for them as well as evidence
of her mother’s mental health given by an
independent psychiatrist.

The dispute in this case seems to have
been particularly acrimonious with both
sides making statements accusing the
other of behaving unreasonably in the
conduct of the litigation. The question is
whether anything could have been done
to avoid these problems?

Firstly, it is of course a laudable objective
for people to make gifts to charity in their
will. In appropriate cases however it would
be wise for them to take legal advice

on their personal circumstances before
doing so. A person may leave their estate
in whatever manner they wish, there is

no obligation to leave all or part of one’s
estate to family members. It must be
remembered though that disappointed
potential beneficiaries are becoming

increasingly willing to challenge wills.
The Inheritance (Provision for Family and
Dependants) Act 1975 (IPFDA), which
gives certain family members the right
to make a claim against an estate on the
basis that the terms of the will or the
intestacy rules have not made adequate
provision for them, and the law relating to
undue influence and capacity provide a
number of ways in which to challenge

a will.

It is impossible to prevent someone from
challenging your will but it is possible

to take steps to reduce the risk of a
successful challenge. The most obvious
course of action is to explain to people
who might feel themselves to have an
entitlement under your will why you are
making particular gifts, although of course
this may not always be an acceptable
option. If for any reason you would not
be comfortable discussing your will then
preparing a written explanation which
could be kept with your will and opened
after your death would also help to
reinforce your wishes.

Providing written details of your reasons
for writing your will in a certain way

can go a long way in showing that you
understood what you were doing at the
time and were making a free and informed
decision. Such a statement can be useful
for evidential purposes in IPFDA claims

as the court will take account of your
reasoning. Discussing things with people
who might expect to inherit can avoid
problems arising because it prevents the
terms of your will from coming as a shock.
Additionally, potential beneficiaries will
know why you have made your decision
(even though they might not agree

with it).

You should also make sure that you know
what assets you have and their value and
that the gifts which you make in your will
match your intentions. If you leave the
whole of your estate or a share of it to
charity, be sure that is what you intend

to do. If you want to leave a particular
amount then it is safer to specify that
rather than making a gift of a percentage
of your estate.

Finally, make sure that you keep the

terms of your will under review so that it
continues to reflect your wishes. If your
circumstances or wishes change then

you must ensure that you alter your will
accordingly. In Dr Gill's case, her mother
made the disputed will in 1993, Mr Gill died
in 1999 and Mrs Gill in 2006. Had Mrs Gill
changed her will following her husband’s
death then all of the subsequent problems
might have been avoided.

For further information about wills and
estate planning or charity law please
contact:

Paul Baker
paul.baker@hilldickinson.com

lan Sydenham
ian.sydenham@hilldickinson.com




Surviving the swine flu outbreak -

what can employers do?

Over the coming months
businesses may face serious
disruption as swine flu
continues to spread. There
are a number of steps
employers can take to
ensure their businesses can
cope if their workforce is
substantially reduced.
Employers also have a legal
obligation to take steps to
prevent the spread of the
illness amongst employees.
In this article, Joanna Harber
highlights some of the key
issues employers need to
consider.

Health and safety obligations
Under the Health and Safety at Work Act
1974, an employer must do everything
reasonably practicable to provide a safe
and healthy workplace for its employees.
In the context of swine flu, this duty
extends to taking steps to prevent the
spread of the disease in the workplace.
Employers should provide their staff with
clear advice and updated information

on the symptoms of the disease, the
importance of staying at home if
displaying symptoms and the need to
seek medical advice. Employers should
consider sending home employees who
display symptoms, in order to reduce the
risk of the iliness spreading. If an employee
contracts swine flu, employers should also
take steps to identify other staff members

or clients/customers who have been in
close contact with the sick employee.

Organise cover

Employers should draw up a list of
employees within the organisation who
can cover critical roles and tasks in the
event that a key member of staff is absent.
They should also consider training other
members of staff in unfamiliar tasks to
ensure maximum flexibility.

Managing absenteeism
Absenteeism can have a detrimental
impact on any business. Employees may
be off work having genuinely contracted
swine flu or they may be ‘pulling sickies’.
Others may need time off to care for a
family member or to make last minute
childcare arrangements if the school or
nursery closes. Employers will want to
prevent staff using the swine flu outbreak
as an excuse to take extra time off. In light
of government advice to call the national
swine flu help service and stay away
from GP practices, it may be difficult to
confirm whether an employee has actually
contracted the iliness, or for employees
to obtain doctor’s certificates. Short-term
sickness absence should be managed
robustly; employers should follow their
normal sickness policies and insist on
compliance with reporting procedures.

Remote working

Employers should, where possible, be
flexible in dealing with absences and bear
in mind other working arrangements.
Home working could be a practical
solution provided the employer has the
necessary IT systems in place to cope with
an increase in remote working.

Time off for dependants

If a nursery or school temporarily closes
due to the swine flu outbreak, s.57A of
the Employment Rights Act 1996 gives
a statutory right for employees to take
unpaid time off to deal with unforeseen
events regarding dependants. The right is
limited to a ‘reasonable’ amount of time
off to allow the employee to deal with
immediate issues and make longer term
arrangements.

Joanna Harber
joanna.harber@hilldickinson.com
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A cautionary tale

The recent High Court
case of Heath -v- Heath
[2009] EWHC1908
emphasises the
importance of taking
specialist family law
advice on divorce and
the need to make a will
to avoid or minimise the
risk of court litigation
over a deceased’s estate.

Mr Heath divorced his first wife. After

the divorce Mr Heath continued to

live at the family home. The property
was jointly owned by Mr Heath and his
first wife as joint tenants. This meant

that if either one of them died the
surviving former husband or wife would
automatically inherit the other’s share in
the property even if they had made a will.

Mr Heath and his first wife realised that
this was an unsatisfactory state of affairs.
It was therefore agreed that the family
home would be transferred to Mr Heath
subject to his trying to release his first
wife from their joint mortgage obligations
on the family home. Mr Heath’s first

wife negotiated a lump sum payment

of £10,000 in consideration for agreeing
to the transfer of the property into

Mr Heath'’s sole name. This lump sum
payment amounted to about 30% of the
then equity in the family home. Mr Heath's
first wife was prepared to accept the
reduced payment because she thought

it was agreed that their eldest son would
inherit the property on Mr Heath’s death.

Unfortunately for the family, no legally
binding family law agreement was

drawn up. Furthermore Mr Heath did not
arrange for the property to be transferred
into his sole name notwithstanding his
payment of £10,000 to his first wife.

In due course Mr Heath re-married
and he and his second wife continued
to live at the family home. Mr Heath
died without leaving a will and
without ever having transferred the
family home into his sole name.

As a result court litigation followed. As Mr
Heath had not made a will both Mr Heath’s
first and second wife made applications
under the Inheritance (Provision for
Family and Dependants) Act 1975.

Mr Heath'’s first wife claimed that the
family home belonged to her. This was
because Mr Heath had never transferred
the property into his sole name
notwithstanding the £10,000 payment.
Under the joint tenancy rules, the first
wife claimed that she was automatically
entitled to the whole property by virtue of
the rules of ‘survivorship’. The second wife
objected to this and said the court should
uphold the agreement reached between
Mr Heath and his first wife and grant
specific enforcement of the contract. This
would have had the effect of the property
forming part of Mr Heath'’s estate for
distribution under complex intestacy rules.

A High Court judge decided it would

be unfair to the first wife to uphold the
agreement entered into between her
and Mr Heath in part because Mr Heath
had failed to draw up a will leaving the
property to their son and in part because
of the delay by Mr Heath in arranging for
the property to be transferred to him.

The court went on to determine that the
family home should be held for both the
first and second wives and made an order
permitting the second wife to remain in
occupation of the family home subject to
paying the mortgage on the property. The
court held that the agreement between Mr
Heath and his first wife severed the joint
tenancy on the family home. The court
therefore declared that the property was
to be held by the first and second wives
as tenants in common in equal shares

so that both could leave their share of

the property by their respective wills.

The High Court litigation was an
expensive exercise for all parties and
could easily have been avoided if, on
his divorce, Mr Heath had obtained
legal advice on drawing up a binding
family court order and if he had
taken advice on preparing a will.

Mr Heath would no doubt be horrified by
the impact of his failure to implement the
agreement reached with his first wife and
to formally record the agreement. Family

relationships are becoming increasingly
complex and Mr Heath’s case emphasises
the importance of what is ‘agreed’ being
converted into a legally binding document.

Paula Milburn
paula.milburn@hilldickinson.com

lan Sydenham
ian.sydenham@hilldickinson.com

Stop press...

The new forms have been prepared
following widespread consultation with
several professional organisations and
are intended to be easier to understand
and complete. It is hoped that this will
reduce the significant number of forms
which are currently rejected due to
errors in their completion.

The new forms are now only 12 pages
for health and welfare powers, and 11
pages for property and financial affairs
powers as opposed to the original
forms which were 24 and 25 pages
long respectively. The new forms also
include far fewer tick boxes and panels
for completion, to minimise the risk of
something being left out.

Although the new forms became
effective from the beginning of
October 2009 the old forms can still
be used until 31 March 2010. Any old
style ‘Lasting power of attorney’ forms
completed before 31 March 2010 could
potentially still be registered with the
Office of the Public Guardian, and any
‘Lasting powers of attorney’ forms
which have already been registered will
remain valid.
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Divorce reform:

for better or worse?

Baroness Deech, Chair of the Bar Standards

Board and independent member of the House of
Lords has called for reform of the UK divorce law.

Baroness Deech, in a series of lectures,
has criticised the current family law
system stating that it sends out the
wrong message. As a result London has
been dubbed “the divorce capital of
the world” and gained a reputation for
being overly generous to the wives of
the extremely wealthy. One only needs
to look at the recent well-publicised
case of Sir Paul McCartney and Heather
Mills. Ms Mills was awarded £24 million
after just four years of marriage.

In the words of Baroness Deech “men
are permitted, by law, to buy their way
out of relationships and fatherhood,
regardless of the damage and lasting
hurt that they leave behind and which
are not thereby lessened. To some
extent, women may do the same in
family law. One might even say that
some of them market themselves”.

Baroness Deech raised concerns about
the current family law system within

the context of rising divorce statistics.
With the highest divorce rate in western
Europe, four out of ten marriages in
England and Wales now fail. Although
various explanations have been given for
rising divorce rates, it remains the opinion
of Baroness Deech that the introduction
of ‘no fault’ divorce has encouraged
divorce to the detriment of families.

In light of concerns about divorce

law in England and Wales Baroness
Deech has called for reform to make
divorce harder whilst at the same time
recommending reforms to divorce law

to allow couples to enter into legally
binding prenuptial agreements.

Baroness Deech’s views about
prenuptial agreements has been
informed by the European system.
In Europe courts regularly uphold
prenuptial contracts entered into
between the engaged couples.

Baroness Deech'’s calls for divorce

law reform come hot on the heels

of the recent Court of Appeal case

of Radmacher -v- Granatino [2009]
EWCA CIV 649. In that case Lord
Justice Thorpe concluded that “adult
autonomy” should be respected and
people should have the right to govern
their future financial relationships

by agreement if they so choose.

Baroness Deech is calling to arms
reformers of UK divorce law with a view
to changing government and public
attitude to divorce. In Baroness Deech'’s
words: “Divorce is not a private matter,
it is of real public concern and cost,
with a triple effect on the family, the
community and the whole country. So
public attitudes have to be changed,
just as they have been in relation to
environmental issues and smoking,
with greater or lesser success.”

Paula Milburn
paula.milburn@hilldickinson.com

Laura Paul
laura.paul@hilldickinson.com

Liverpool | Manchester | London | Chester | Piraeus | Singapore

If you have any queries about matters
raised, please get in touch with our
editorial contact:

lan Sydenham
ian.sydenham@@hilldickinson.com

For further details please contact:

Paul Baker

Head of Wealth Management
and Family

0151 600 8632
paul.baker@hilldickinson.com

Mike Quinn

Partner

0151 600 8655
mike.quinn@hilldickinson.com

Fionnuala Kenny

Partner

0151 600 8614
fionnuala.kenny@hilldickinson.com

Paula Milburn

Partner

Manchester - 0161 817 7335
Chester - 01244 896674
Liverpool - 0151 600 8000
paula.milburn@hilldickinson.com

About Hill Dickinson

The Hill Dickinson Group offers
a comprehensive range of

legal services from offices in
Liverpool, Manchester, London,
Chester, Piraeus and Singapore.
Collectively the firms have more
than 1,100 people including 160
partners.

The information and any commentary contained in
this newsletter are for general purposes only and do
not constitute legal or any other type of professional
advice. We do not accept and, to the extent permitted
by law, exclude liability to any person for any loss
which may arise from relying upon or otherwise using
the information contained in this newsletter. Whilst
every effort has been made when producing this
newsletter, no liability is accepted for any error or
omission. If you have a particular query or issue, we
would strongly advise you to contact a member of
the wealth management and family team, who will be
happy to provide specific advice, rather than relying
on the information or comments in this newsletter.

www.hilldickinson.com




