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In Associated Foreign Exchange 
Limited (AFEX) -v- International 
Foreign Exchange (UK) Limited (IFX 
an employee, Mr Abbassi, left AFEX for 
its competitor IFX and began soliciting 
AFEX’s customers. 

Mr Abbassi had been an account 
executive at AFEX. He had been placed 
on three months’ garden leave before 
moving to IFX. There was a post-
termination restriction in his contract 
which prevented him soliciting business 
for a competitor for twelve months 
after his termination date. There was 
also a six-month non-dealing clause. 
Both periods of restriction were 
reduced by the time spent on garden 
leave. AFEX sought to enforce the 
remaining nine months’ of the non-
solicitation clause. 

The High Court refused to enforce the 
restriction. The non-dealing clause gave 

adequate protection, and the non-
solicitation clause was too far reaching 
for someone in Mr Abbassi’s position 
in that particular business. Mr Abbassi 
was relatively junior and was not a 
key person in securing new business. 
Further, the customer base was not 
particularly loyal and six months should 
have been long enough for the new 
account manager at AFEX to establish 
his working relationship with Mr 
Abbassi’s old customers. 

On a further point of potential wider 
interest was that the court would not 
have allowed a restriction against 
solicitation of potential customers 
unless it could be shown that 
establishing potential customers was an 
arduous and time-consuming process. 

In a further case we see how effectively 
drafted clauses can protect an 
employer. In Tullett Prebon PLC 

-v- BGC Brokers LP, BGC sought to 
recruit a large team of brokers from 
Tullett. The employees entered into 
agreements to work for BGC once they 
were contractually free from Tullett. 
Then, following the resignation of one 
of the team, nine colleagues resigned 
and claimed constructive dismissal. 
Should a court or tribunal find that they 
had been constructively dismissed, the 
post-termination restrictions would not 
be effective. 

The High Court found in favour of 
Tullett. It held there had been no 
constructive dismissals and the 
restrictions in the contract were 
enforceable. In particular, it looked 
at the “duty to inform” clause in the 
employees’ contracts, requiring the 
employees to inform Tullet if they 
received an approach from a potential 
employer. 

Employers have long used post-termination restrictions 
to protect their business when key employees move on 
to a competitor. The company can be left without any 
protection if the restrictions are not properly tailored 
to the specific business requirements of the employer 
and if practical guidance is not followed to protect the 
employer’s position. Jeff Middleton considers two recent 
cases that highlight this point.
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Welcome
Welcome to the autumn employment focus. Since 
taking up my position as head of employment and 
pensions this year we have seen some fantastic new 
additions to our team.

Our Liverpool office has welcomed a new team 
of four employment lawyers, headed by Kirstie 
Skeaping, all formerly of Halliwells Liverpool. Kirstie 
and her team have collectively 24 years’ experience 
in employment law and are a fantastic asset to 
our team of 41 employment and pension lawyers. 
Also, I am delighted that three trainee solicitors  
accepted positions to begin as solicitors with us as 
of September. Further we have been joined by a new 
associate, Tim Green, in our Manchester pensions 
team.

Thank you to all of you who replied to our client 
survey. The results were very positive with 91% of 
clients saying they would be happy to recommend 
our services and with a client satisfaction score of 
4.35 out of a maximum of 5. We will continue to 
seek improvement and to work with our clients to 
anticipate their future needs.

In this employment focus we will look at:

• �how to protect your business when an employee 
leaves to go to a competitor;

• �an up to date position on the Equality Act;

• �how to avoid unfair dismissals;

• �pensions under TUPE;

• �new sanctions to be imposed on employers under 
the forthcoming Bribery Act; and

• �a round up of what to expect.

Jeff Middleton 
jeff.middleton@hilldickinson.com 
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Equality Act
The main provisions of the Equality Act are now in 
force, from 1 October 2010. The Act will consolidate 
and strengthen existing discrimination law. Kerstie 
Skeaping looks at some of the new provisions that 
have come into force.
The Act provides a single piece of legislation covering the nine 
protected characteristics of age, disability, gender reassignment, 
marriage and civil partnership, pregnancy and maternity, race, religion 
or belief, sex and sexual orientation. 

The main changes under the Act are:

• �An extension of direct discrimination to cover ‘perceptive’ 
discrimination. This is when a person is discriminated against because 
he is thought to have a protected characteristic. Under the Equality 
Act this will be classed as discrimination. So homophobic or racist 
abuse against a person who is believed to be gay or of a particular 
race would be discriminatory.

• �An extension of ‘associative’ discrimination to all protected 
characteristics. Consequently discrimination against a person because 
they are associated with a person who has a protected characteristic 
will be unlawful. Associative discrimination based on someone’s 
disability is already outlawed, and we have seen how this can offer 
protection to carers of the disabled when, for example, they request 
flexible working patterns to allow them to carry out their caring 
duties. 

• �Extended employers’ liability in regard to harassment by third parties 
in the workplace. This will make an employer liable for harassment by 
a third party that is related to any of the protected characteristics. 
This will be subject to a defence that the employer took such steps 
as were reasonably practicable to prevent the harassment and it only 
applies after two previous occasions of harassment. 

• �The ‘genuine occupational requirement’ (GOR) defence will be 
replaced by the ‘occupational requirement’ (OR) defence and will 
remove the job-specific ‘genuine occupational qualifications’ (GOQ’s) 
in sex, gender reassignment and race cases. Employers who use these 
defences in recruitment or promotional polices should seek legal 
advice.

• �Disability discrimination will be strengthened with a widening of 
the definition of disability and the introduction of indirect disability 
discrimination. Importantly the employers’ Malcolm defence will be 
removed. 

• �Employers will be restricted in how they make health enquiries 
prior to offering employment. Enquiries will be permitted in certain 
circumstances, for example to establish that the prospective 
employee is able to carry out an intrinsic function of the role, or for 
making reasonable adjustments. There will, however, be much debate 
about what is “an intrinsic function of the role”.

• �There will be a limit on the enforceability of contractual ‘pay secrecy’ 
clauses. In essence an employer will face a claim should he attempt 
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These cases highlight the importance of 
properly protecting your business against 
individual departures and team moves. The 
inclusion of standard restrictive covenants 
across the board is unlikely to give adequate 
protection. The courts will examine in detail 
the appropriateness of each clause to each 
employee, and to ensure your business 
protection terms are enforceable. It is essential 
that this process is carried out in-house before 
a problem presents itself. When you consider 
the potential damage to a business by a 
key departure or a group of defections to a 
competitor, it is easy to see the harm that can 
be done. Add to this the extensive time and 
cost of injunctions proceedings (often one 
of the most expensive forms of legal work) 
and the commercial imperative of having 
appropriate business protection in place is 
clear. The key steps are:

• �Identifying the risks in your business. Where 
is the main risk? Is it confidential information, 
relationships with clients or customers, know 
how of systems, or a combination of all of 
these?

• �Consider the key individuals and positions 
in your business, and if they need tying in 
with longer notice periods, bonus incentives 
(which are repaid on early departure) etc.

• �Consider your IT systems and operating 
procedures. Is confidential information clearly 
identified? Is it reserved to those who need 
access?

• �Confidential information should be properly 
guarded with appropriately drafted 
agreements and staff should be trained on 
what is confidential.

• �Post-termination restrictions should reflect 
each employee’s role and position, the access 
they have to information, clients and suppliers 
and should be updated as responsibilities 
evolve.

• �Implementing an adequate process of review.

• �Taking practical steps to best advance your 
case.

Jeff Middleton
jeff.middleton@hilldickinson.com

Jeff Middleton is head of employment and 
pensions at Hill Dickinson. He has extensive 
experience in implementing effective business 
protection packages, and provided a post 
graduate model for Law Society students on 
this subject.
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Equality Act
to prevent discussions about pay 
for the purposes of establishing 
unlawful pay discrepancies, or take 
action against an employee for 
having such discussions.

• �The Act will also tidy up 
some legal aspects including 
harmonising the definitions of 
direct discrimination, indirect 
discrimination, and the justification 
defence. It will also remove the 
requirement for a comparator 
in victimisation cases. In regard 
to race discrimination, caste wilI 
almost certainly be regarded as a 
race.

• �The requirement that individuals 
be under medical supervision to be 
protected by gender reassignment 
provisions will be removed 
and protection from indirect 
discrimination will be extended to 
transsexuals.

• �The power of the employment 
tribunals will be widened, allowing 
them to make recommendations 
that benefit the wider workforce, 
not just the claimant. As a 
consequence the tribunal could 
order, for example, that equality 
training is implemented.

• �The Act will clarify rules on indirect 
discrimination in equal pay cases, 
and provide for the possibility of 
direct sex discrimination claims 
in respect of pay based on 
hypothetical comparators.

Further provisions?

The former Government had 
intended for further provisions to be 
included in the Act. These are now 
being reviewed and may or may not 
be introduced in April 2011. They 
include:

• �A right for claimants to bring 
combined direct discrimination 
claims. For example, they 
would be able to claim that the 

discriminatory action was because 
they were an ethnic minority 
woman, rather than having to 
bring separate claims of race and 
sex discrimination.

• �A requirement for public bodies to 
reduce the inequalities of outcome 
which result from ‘socio-economic 
disadvantage’. 

• �An option to use ‘positive action’ 
in recruitment and promotion. 
This would apply to the situation 
where you have two or more 
equally qualified candidates, and 
you exercise preference for one 
on the grounds that they have a 
protected characteristic and that 
the group is under-represented. 
There would be no obligation 
to use positive action, and it has 
proved to be a controversial 
provision. Detractors have raised 
concerns as to what is meant by 
‘equally qualified’. 

• �A requirement to produce gender 
pay statistics.

It is expected that the proposed 
single unified public sector equality 
duty covering all protected 
characteristics is to replace the 
current race, gender and disability 
equality duties in April 2011.

Kerstie Skeaping
kerstie.skeaping@hilldickinson.com 

Kerstie Skeaping is a partner in  
Hill Dickinson’s Liverpool office and 
has specialised in employment law 
for over ten years. Having qualified 
in the City, Kerstie mainly works for 
employers advising on all aspects 
of employment law. Kerstie is an 
experienced tribunal advocate 
and takes a particular interest in 
contentious employment work.  
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Will Clayton looks at ways to carry out an effective disciplinary process.

The Tribunals Service has published its annual statistics for 2009/2010, with unfair dismissal leading the way 
as the most common type of claim. There were 126,300 jurisdictional claims associated with unfair dismissal, 
breach of contract and redundancy, 17% higher than last year. Statistics on awards and costs are not available, 
but average unfair dismissal awards last year were £7,959 (with a maximum of £84,005).

ACAS has also published its annual 
report for the year ending 31 March 
2010. It received nearly 10,000 pre-
claim conciliation referrals, of which 
the overwhelming majority concerned 
unfair dismissal, deduction of wages 
and/or breach of contract.

These statistics are a far from 
unexpected result of the current 
economic climate, where finding a 
new position will be more difficult for 
most, forcing dismissed employees 
into the tribunal. Add to this the cost of 
defending a claim in lost management 
time and legal fees, and it is evident that 
employers need to take steps to avoid 
this expensive process.

The overriding concern for employers 
when taking disciplinary action to 
remove an employee with greater than 
12 months’ service should be the ability 
to demonstrate that the dismissed 
employee was treated in a fair and 
reasonable manner. 

As a quick reminder, the basic elements 
of a fair dismissal in cases such as this 
are whether the employer:

1 �genuinely believed that the employee 
was guilty of misconduct; 

2 �had reasonable grounds for that 
belief; 

3 �carried out as much of an 
investigation into the matter as was 
reasonable in the circumstances 
before dismissing the employee;

4 �otherwise acted reasonably in treating 
the reason as sufficient to dismiss.  

Ideally, different stages of the 
disciplinary procedure should be carried 
out by different individuals; crucially the 
disciplinary and appeals officers should 
not be involved in the investigation 
stage of the process. The company’s 
disciplinary policies should be adhered 

to throughout, and regard should be 
given to the ACAS Code in all cases. 

Significantly, it is often the quality 
of an employer’s investigation that 
is put under the brightest spotlight 
when an employment tribunal hears 
a claim of unfair dismissal. Evidence 
demonstrating a thorough and timely 
investigation will be essential, showing:

• � �a clear identification of the issues to 
be investigated - the facts in dispute;

• � �a sensible plan and timetabling of the 
investigation steps;

• � �an even-handed approach to 
gathering evidence in relation to the 
disputed facts;

• � �no unreasonable delay;

• � �a logical report of the issues raised; 
and

• � �a recommendation whether or not 
there is a case for the employee to 
answer at a disciplinary hearing.

The employee under investigation 
should be interviewed as part of the 
process and any reasonable queries 
or concerns that he raises followed up 
within the investigation. It should not be 
forgotten that the sole purpose of the 
investigation is to try and establish the 
facts, not to determine the employee’s 
guilt. The more serious the potential 
consequences for the employee the 
more thorough the investigation should 
be.

If new material points are raised at 
the disciplinary hearing, employers 
wishing to be seen to act reasonably 
ought to adjourn the hearing in order 
to carry out any necessary further 
investigations. It is likely to prove the 
lesser of two evils to take the time 
to complete the investigations of all 
relevant points before deciding whether 
or not to dismiss an employee, than 

to risk a tribunal concluding that the 
failure to investigate these new matters 
was outside the range of reasonable 
responses open to you. In simple 
terms, if the investigation is considered 
defective – as falling outside the range 
of reasonable responses – the dismissal 
will almost certainly be judged as unfair.  
Indeed, all aspects of the process prior 
to dismissal must pass the range of 
reasonable responses test or will risk 
meeting the same fate. 

Employers need to be mindful that 
under the ACAS Code employees 
might expect to be afforded the 
opportunity to call witnesses into 
the disciplinary hearing and cross- 
examine witnesses relied on as part of 
the management case. In some cases, 
employees might demand the right 
to legal representation, and as some 
of our recent insight bulletins have 
shown, it may not always be safe to 
deny such requests. Whether to permit 
any of these requests in any given case 
will be a question of judgement for 
those responsible for the hearing. We 
are of course able to offer advice and 
guidance at every stage of the process.   

Will Clayton 
will.clayton@hilldickinson.com

Will Clayton has specialised in 
employment law since 1996, after 
qualifying as a barrister and then as 
a solicitor and has an excellent track 
record representing his clients at 
the employment tribunal. Will offers 
practical skills training for managers 
to help them deal more confidently 
and effectively with investigations, 
disciplinaries and other employee 
relations issues. This year he has trained 
over 200 managers on how to deal with 
these complex, time consuming and 
potentially costly processes.   

Avoiding unfair dismissal
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Pensions exception in TUPE 
transfers
Regulation 10 of TUPE provides an 
exception in respect of: “so much of a 
contract of employment … as relates 
to an occupational scheme”, although 
under regulation 10(2) any provisions 
of an occupational scheme which 
do not relate to old age, invalidity 
or survivors are not included in this 
exception and, therefore, will pass to 
the new employer. 

The Pensions Act 2004 amended 
the law and provided some pension 
provision for employees in an 
occupational pension scheme who are 
transferred to a new business.  The 
effect of the 2004 Act is that TUPE 
transferred staff must be offered 
either:

• � �membership of a defined benefit 
scheme meeting the reference 
scheme test or which provides 
benefits the value of which exceeds 
6% of the member’s pensionable 
pay; or

• � �membership of a defined 
contribution scheme to which the 
transferee must make matching 
contributions of up to 6% of 
pensionable pay.

The transferee employer must 
provide the transferring employees 
with the pension rights mentioned 
above with effect from either the date 
of the TUPE transfer or the end of 
the applicable probationary period, 
as appropriate. In broad terms, the 
provisions of the 2004 Act cover 
employees who immediately prior to 
the transfer:

• � �were active members of an 
occupational pension scheme;

• � �were not active members but were 

eligible to be active members; and

• � �were not active members or eligible 
to be active members, but were in a 
waiting period to become eligible.

Issues involving pensions and 
TUPE transfers
Employers have complained that 
applying the 2004 Act can cause 
them problems. For instance, the 
requirement to offer pension rights to 
incoming, transferred staff can lead to 
a two-tier workforce. This is because 
employees who are transferred to 
the transferee under TUPE can be 
better off in pension terms since 
the transferee employer is not 
obliged to provide the same level of 
contributions in respect of its existing 
employees. Another issue that has 
arisen is that the 2004 Act could 
place employees in a better position 
than prior to the TUPE transfer, 
because the provisions of the 2004 
Act do not have regard to the value 
of the pension and entitlement prior 
to the TUPE transfer.

Special arrangements for staff 
transferring out of the public 
sector 
When there is a compulsory transfer 
of employment from the public 
to the private sector, staff being 
transferred must be given “broadly 
comparable” pensions. For a private 
pension arrangement to be assessed 
as being “broadly comparable” to a 
public sector pension scheme, it does 
not need to offer identical benefits. 
Requiring the new employer to offer 
transferring staff access to a pension 
scheme which is in all respects 
identical to the public service scheme 
which they are leaving, would be 
costly and very difficult and this is 
why only a “broadly comparable” 

pension needs to be offered which 
broadly offers the same range of 
benefits, with the same (or greater) 
overall value.  

To satisfy the criteria for broad 
comparability there must be a 
rigorous scrutiny of the alternative 
pension arrangements by a 
professionally qualified actuary which 
compares the alternative scheme 
with the public service scheme 
in detail. An actuary and/or the 
Government Actuaries Department 
(GAD) will usually be asked to certify 
what is considered to be “broadly 
comparable”. A broadly comparable 
scheme will be one which, in the 
professional opinion of the actuary or 
GAD, satisfies the condition that there 
are no identifiable employees who 
will suffer a material detriment overall 
in terms of their future accrual of 
pension benefits under the alternative 
scheme.

Comment
We find that pensions issues on 
TUPE transfers can ‘make or break’ 
transfers in the public sector. The 
complexity of the legislation has 
led to frequent confusion over the 
extent of pension rights in TUPE 
transfers. Seeking actuarial and 
pensions’ legal advice prior to the 
TUPE transfer taking place will often 
stop disputes and claims from being 
raised by transferring employees. 
Please contact Andrew Ashley Taylor, 
head of pensions, should you need 
any further advice or assistance 
concerning TUPE. 

Andrew Ashley Taylor 
andrew.ashley-taylor@hilldickinson.com

Pension issues in TUPE transfers
The Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) deal 
with the transfer of employment rights where there has been a transfer of a business, or part 
of a business, to a new owner. In broad terms, the effect of TUPE is to transfer a person’s 
employment rights to a new employer, the purchaser of the business. Here, Andrew Ashley-
Taylor looks at the pension aspects of TUPE.
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In this article, Tim Thomas examines 
key elements of the Act and suggests 
steps that employers can take in order 
to reduce the risk of prosecution. 
Organisations which fail to take 
appropriate steps to avoid (or at least 
minimise) the risk of bribery taking 
place will face large fines and even 
the imprisonment of the individuals 
involved and those who have turned a 
blind eye to the problem.

What offences relevant to 
employers are created under 
the Act?
The Act will:

• �make it a criminal offence to give or 
offer a bribe, or to request, offer to 
receive or accept a bribe, whether 
in the UK or abroad (the measures 
cover bribery of a foreign public 
official);

• �make it an offence for a director, 
manager or officer of a business to 
allow or turn a blind eye to bribery 
within the organisation; and

• �introduce a corporate offence of 
failure to prevent bribery by persons 
working on behalf of a commercial 
organisation. 

However, organisations will have a 
defence against prosecution if they 
can show that they have adequate 
procedures in place to prevent bribery. 

What is the ‘adequate 
procedures’ defence?
The Government has indicated 
that it expects companies to 
take a proportionate approach in 
implementing procedures that will 
tackle the risks that they are likely to 
encounter.

A starting point will be to review your 
existing procedures and policies, and 

then analyse the areas of risk. Even 
organisations that are unlikely to be 
exposed to the risk of bribery should 
introduce an anti-bribery policy, 
which should be communicated to all 
employees, agents and other people 
engaging in business on their behalf, 
whether in the UK or abroad. They 
should also check that their ‘whistle-
blowing’ policies cover disclosures of 
bribery.

Organisations which are exposed to 
a higher degree of risk (e.g. those 
which trade in areas where bribery 
is prevalent) will need to introduce 
a more rigorous policy. This should 
include:

• �a detailed consideration of the risk 
areas;

• �the creation of policies and practices 
which are tailored to the areas of 
particular risk, in order to reduce the 
likelihood of bribery;

• �consideration of the anti-bribery 
protocols at board level; and

• �proper implementation of these 
policies and practices, including staff 
training on the risks of bribery and 
the organisation’s anti-bribery policy 
and procedures. 

What are the potential 
penalties for failing to 
comply with the Act?
The penalties for breach of the Bribery 
Act are potentially very severe. There 
is no upper limit on the level of fines 
that can be imposed. An individual 
convicted of an offence will face a 
prison sentence of up to ten years. If 
a bribery offence by a staff member 
is proved to have been committed 
with the consent or connivance of a 
director, manager, company secretary 
or other similar person, that person (as 

well as the business) is also guilty of 
the offence and liable to be prosecuted 
and fined or jailed accordingly. 

What to expect?
We are currently awaiting further 
guidance from the Government on 
what is to be regarded as an adequate 
procedure and how penalties can 
be assessed. A consultation process 
commenced in September with formal 
guidance due to be issued in early 
2011. However, the Government is 
encouraging businesses not to wait 
until the guidance is formalised before 
taking action to protect themselves 
against the risk of bribery.

How Hill Dickinson can help
By addressing the risks now, employers 
can ensure that they are ready when 
the Act comes into effect in April. We 
have developed a range of tailored 
services to help businesses of all 
shapes and sizes to take practical steps 
to minimise their risk of liability under 
the Act. Contact Tim for further details.

Tim Thomas
tim.thomas@hilldickinson.com 

Bribery Act
The Bribery Act is due to come into force in April 
2011. The Act will make it a criminal offence for 
commercial organisations to fail to prevent bribes 
being paid on their behalf.

mailto:tim.thomas@hilldickinson.com
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What to expect
Coalition Government plans
The Coalition Government has 
published its ‘Programme for 
Government’. Employment issues 
covered include:

• �an intention to encourage shared 
parenting from pregnancy and 
beyond; 

• �plans to promote gender equality at 
director level in listed companies;

• �pay review in the public sector 
(possibly implementing the principle 
that the highest paid person in an 
organisation is not paid more than 20 
times the lowest paid);

• �confirmation that the government 
plans to phase out the default 
retirement age (see below); and

• �further protection for whistleblowers 
in the public sector.

The Government has since announced 
that the right to request flexible working 
will extend to parents with children 
under 18 from April 2011. A consultation 
will be launched later this year.

Default retirement age
Currently, subject to complying with 
certain conditions and the statutory 
retirement procedures, employers can 
lawfully require employees to retire 
at 65. This is commonly known as 
the default retirement age, or DRA. 
The Government is consulting on its 
proposals to phase out the DRA and the 
statutory retirement procedures. If the 

proposals are put in place, the DRA will 
be abolished with transitional provisions 
commencing from 6 April 2011 to 1 
October 2011. After this, employers 
will be required to objectively justify 
that the retirement age as being a 
“proportionate means of achieving a 
legitimate aim”. Failure to do so may 
result in claims for unfair dismissal and 
age discrimination.

Right to train
The Government has held a consultation 
on the recently introduced right to 
train regulations. The consultation 
sought views about whether the right 
should be repealed, retained for large 
organisations or extended to small 
and medium sized organisations as 
planned. The consultation closed on 15 
October and a response is expected by 
December 2010.

Additional paternity leave 
and pay
New regulations came into force on 
6 April 2010 providing for additional 
paternity leave and pay for babies 
born on or after 3 April 2011. They will 
give new rights to eligible employees 
(normally fathers) to take up to 26 
weeks’ paternity leave if the mother 
returns to work early. The leave will be 
paid if taken during the mother’s paid 
leave period. Equivalent provisions 
apply for adoptions.

Update on new agency 
regulations
We have two new sets of agency 
regulations coming into force. 

The Conduct of Employment 
Agencies and Employment Businesses 
(Amendment) Regulations amend the 
Conduct of Employment Agencies and 
Employment Businesses Regulations 
2003 and came into force on 1 October 
2010.

Amongst other things the regulations: 

• �Amend the rules on obtaining work-
seekers’ consent to terms before 
providing services.

• �Alter the suitability checks that must 
be carried out on work-seekers.

• �Provide that advertisements for jobs 
no longer have to state whether the 
advertiser is an employment agency 
or an employment business, but do 
need to state whether the position 
advertised is permanent or temporary.

• �Introduce a 30-day cooling-off period 
applicable to performers (such as 
actors, dancers, singers and models) 
during which the work-seeker will 
have a right to cancel or withdraw 
from the contract with immediate 
effect.

The major changes are due under the 
Agency Workers Regulations 2010 
which are due to come into force on 1 
October 2011.

>>>>>
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Please feel free to contact any
member of the employment team,
details can be found on our website.

About Hill Dickinson
The Hill Dickinson Group offers 
a comprehensive range of legal 
services from offices in Liverpool, 
Manchester, London, Chester, 
Sheffield, Piraeus and Singapore. 
Collectively the firms 
have more than 1,300 people, 
including 190 partners.

The information and any commentary contained in
this newsletter are for general purposes only and do
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The draft regulations provide that agency workers will be entitled 
to many of the same basic working and employment conditions 
as if they had been recruited directly by the business, once they 
have completed a 12 week qualifying period. This will apply to 
salary, overtime, commission, rest breaks, holiday, sick pay and 
redundancy pay. Agency workers will also have the right from 
day one to access collective facilities such as the staff canteen or 
crèche on the same basis as employees/workers.

National Employment Savings Trust (NEST)
From 1 October 2012, the Government is introducing new 
legislation, making it compulsory for employers to enrol eligible 
workers into a qualifying workplace pension scheme and make 
contributions to that scheme. This is known as auto-enrolment.

Employers can choose which scheme to use, provided it 
meets certain criteria.  It could be their own scheme, another 
arrangement or they may choose to enrol their staff into NEST. 
Employers who do not have a pension scheme in place will need 
to select one.

The Department for Work and Pensions has more than halved this 
year’s budget for implementing NEST. As a consequence, there is 
some doubt whether these cuts to NEST will affect the time-table 
for implementation of auto-enrolment. 

The Government has also mentioned it is considering a variety 
of ideas to scale back NEST, including scrapping it and limiting 
auto-enrolment to firms with existing direct contribution pension 
scheme arrangements. 

National minimum wage: 1 October increases
From 1 October 2010 the new hourly rates are: 

• �Standard rate (workers aged over 21): increase from £5.80 to 
£5.93

• �Workers aged between 18 and 20: increase from £4.83 to £4.92 

• �Workers aged under 18 but above the compulsory school age 
who are not apprentices: increase from £3.57 to £3.64 

Note the age of qualifying for the standard rate has changed from 
22 to 21. 

�There is a new minimum wage for apprentices of £2.50 per hour 
for apprentices under 19 years of age or in their first year of the 
apprenticeship. 

�The per day value of the accommodation amount, (which is 
applicable where an employer provides a worker with living 
accommodation), increases from £4.51 to £4.61 for each day that 
accommodation is provided.
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